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BOOK III 


ON POSITIVE HUMAN LAW 

AS SUCH, AND 
AS IT MAY BE VIEWED IN PURE HUMAN NATURE, 
A PHASE OF LAW WHICH IS ALSO CALLED CIVIL 


[INTRODUCTION] 


1. In the First Book we divided temporal law into the natural and 
the positive, and consequently, since the eternal law and natural 
temporal law have been discussed, the discussion of the positive 
[temporal] law should follow. 

However, in that very passage, [Bk. I, chap. iii, § 14,] we sub- 
divided this phase into the divine and the human. Of these, the divine 
is in truth the more noble and the worthier, but the human is better 
known to us, and closer to [human] nature, since it pertains to the 
same order. Accordingly, as the existence of nature is presupposed for 
the existence of grace, so human law by its very nature is prior in the 
order of its generation to divine law, since the latter is supernatural 
and relates to the order of grace. Therefore, we shall treat of human 
law before treating of divine law. =i 

And as to positive law in its general aspect, apart from an) y divi- 
sion into divine and human, this is a matter which we need not cuss. 
For, aside from its mode of origin, which is explained in the negative 
Statement that the precepts of positive law, whether divine or human, 
are characterized not by an intrinsic necessity, existing in themselves, 
but by a necessity resulting from an extrinsic will—aside from this 
fact, I say, and aside from the statements relating to law in general 
which were made in the First Book—practically nothing remains to be 
said, of a general nature, that would be useful as practical doctrine or 
€ven possessed of any speculative significance. 

Meseve mans both the fase and the divine branches of 
Positive law have been explained, all the questions pertaining to their 
mutual accord or distinction that might call for discussion, will have 

explained. i 4 Pe 

2. However, in the opinion of ustinian (Institutes, I. ii. 1), haman 
law (lex) may be divided into that which pertains to 
which is comet, Common law (ius) and that which pertains to the par- 
tar (ius) and that ticular law (ius) [of a en porte ein: 

Sa Sires The former relates to the ius gentium and is co 
tia} [of a tered hended within that term. We have already discussed 
unity]. that phase of law sufficiently. ; 

At present, therefore, we are dealing with particular human law 
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[of individual communities] to which the name of positive human law 
has been applied, and which is said to be peculiar to any given state, 
commonwealth or similar perfect community. 

Accordingly, human law of this kind is in turn divided into civil 
Human law is aNd canon. For though canon law is of itself capable 
divided into civil of being common to the whole world, even as the 
beciraase Catholic Church is universal, nevertheless, in point of 
fact, it is a law peculiar to the community of the Church of Christ, and 
not common to all nations, since they are not all a part of the Church. 
Furthermore, in the manner of its enactment, it is positive human law 
in the strict sense, and of a very different character from that of the 
ius gentium, while in many respects it bears a likeness to the civil law. 
For these two branches of law agree in the fact that both in common 
possess the character of positive human law. One may note, however, 
that there exists between them a difference, consisting in the fact that 
civil law pertains entirely to the natural order in so far as regards its 
origin and authority, for though it is not enacted directly by nature, 
1t Is nevertheless enacted through the authority connatural to man, 
Canon law, on the other hand, is properly speaking, that law which is 
enacted by man through a supernatural authority. 

Therefore, following the order of doctrine, and beginning with 
those points which are easier to comprehend, we deem it advisable to 


speak of civil law before speaking of canon law. We shall, however, dis- 197 


cuss the common basis of positive human law, in connexion with civil 
law. For the doctrine will thus be grasped more readily and will easily 
be adapted to the canon law by the addition of those elements which 
befit the latter because of its supernatural authority, a matter which 
we shall take up in the following Book.* 

From the foregoing, it also follows that, within the civil law itself, 


it existed among the Gentiles and exists now among unbelievers; the 
other, civil law as it exists when joined with faith and as it may be 
practised among believers in the Christian Church. These two states 
differ only in non-essentials, and therefore, we shall speak of civil law in 
# general sense. However, when any special point arises, calling for 
explanation, we shall not Pass it by, but shall adapt the general doctrine 
to the present state of the Church. 


CHAPTER I 
DOES MAN POSSESS THE POWER TO MAKE LAWS? 
_ 1. We are speaking (as I have said) of man’s nature and of his 
legislative power viewed in itself; for we are not considering, at present, 
* [Not included in these Selections —Tr.] 


Chap. I] Does Man Possess the Power to make Laws? 363 


the question of whether anything has been added to or taken from that 
power through divine law, a matter which will be taken up later. 

The question under consideration, then, is as follows: is it possible 
—speaking solely with reference to the nature of the case'-—for men to 
command other men, binding the latter by [man’s] own laws? 

A reason for doubting that they can do so, may lie in the fact 
that man is by his nature free and subject to no one, save only to the 
Creator, so that human sovereignty is contrary to the order of nature 
and involves tyranny. 

This doubt is confirmed by history; for [such sovereignty] was 
in point of fact thus introduced, and it is written (Genesis, Chap. x 
[, vv. 8, 10]) of Nemrod: ‘he began to be mighty on the earth. 
[...] And the beginning of his kingdom was Babylon’—that is to 
say, his kingdom began through force and might. Similarly, Lucan 
[The Civil War, Bk. X, line 21] said of Alexander that he was, ‘A fortu- 
nate freebooter’. This was the meaning of Augustine, also, in his 
work On the City of God (Bk. IV, chap. iv). Thus it is that we read in 
Osee (Chap. viii [, v. 4]): ‘They have reigned, but not by me: they have 
been princes, and I knew not [.. .].’ i 

Secondly, the same doubt is confirmed by the words of Augustine, 
who discusses (On the City of God, Bk. XIX, chap. xv) the fact that 
God said (Genesis, Chap. i [, v. 26]): ‘Let us make man’, &c., 
‘and let him have dominion over the fishes of the sea, and the fowls of 
the air, and the beasts [and the whole] earth’?; whereas He did not 
say: “Let him have dominion over men’, a distinction which indicates 
thatsuch domination isnot natural to man. ‘Therefore,’ says [Augustine, 
ibid.], ‘the first just men were not kings, but shepherds of flocks, 
and they were so called.’. Thus Gregory the Great, too, indicates 
(Moralia, Bk, XXI, chap. x, or xi [Libri sive Expositio in Lib. B. Fob, 
Bk. XXI, chap. xv]and in the Regulae Pastoralis, Pt. I, chap. vi) that 
authority of this kind was introduced through sin and acquired through 
usurpation. : 

Thirdly, the doubt may be confirmed by the testimony of 2 
number of passages which show that God alone is the king, the lawgiver 
and the lord of men.3 ‘For the Lord is our judge, the Lord is our king, 
the Lord is our lawgiver’ (Isaias, Chap. xxxiii, v. 22). And again, 
‘There is one lawgiver, and judge’, &c. (Fames, Chap. iv [, v. 12]). 

Finally, we have this confirmation, namely: there is no true law 
Save that which is binding in conscience; but one man cannot bind 
another in conscience, since this power would seem to be exclusively 
4 property of God, Who alone can save and destroy; therefore, .. - 
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2. At this point, mention might be made of various errors among 

the heretics 3 but it will be better to touch upon those errors later. 
Accordingly, leaving them aside, we shall make first the following 
The affirmativecon- Statement: a civil magistracy accompanied by temporal 
eae, wine is a power for human government is just and in complete 
Z harmony with human nature. This conclusion is cer- 
tainly true, and a matter of faith. It may be sufficiently proved by the 
example set by God Himself, when He established a government of 
this kind over the Jewish People, first by means of judges, and later by 


judgeth gods.’ Nor is there any validity in the objection which may b 
0 y jection which may be 
made that those judges and kings had their power from God Hee 
vee ; for that power nevertheless did not in itself exceed the limits set 
y Nature, even though the mode through which it was held was extra- 


speaking, even kings who were holy and praised j i 

3 : praised in the Scriptures, as 
pras Melchisedech (Genesis, Chap. xiv and Hebrews, Chap. vil). Abra- 
king or sovereign prince. Moreover, 


statement: sn hae sain es cass Des 15):the sco 


The point is clearly set forth in the writi 
to whom shall refer in the comiienk sae cae petpen eo 
Se The basic reason for this assertion is to be sought in Aristotle’s 
the dasie reason for Politics (Bk. I [, chap. v = Pp. 12548]. This reason is 
mine Princi~um. BE Tens OY St: Thomas (Opuscula, XX: De Regi- 
(On First Consathin Sal and also, very neatly, by St. Chrysostom 198 
over, upon two pri neip “ie y XXXIV [, no. 5]). It is founded, more- 
C uIst principle is as follows: man is a social animal, and cherishes 


is twofold: imperfect, or domestic: 
divisions, the former js in ie ray 
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fundamental, because it arises from the fellowship of man and wife, 
without which the human race could not be propagated nor preserved; 
wherefore it has been written, ‘It is not good for man to be alone’. 
From this union there follows as a direct consequence the fellowship 
of children and parents; for the earlier form of union is ordained for 
the rearing of the children, and they require union and fellowship with 
their parents (in early life, at least, and throughout a long period of 
time) since otherwise they could not live, nor be fittingly reared, nor 
receive the proper instruction. Furthermore, to these forms of domes- 
tic society there is presently added a connexion based on slavery or 
servitude and lordship, since, practically speaking, men require the aid 
and service of other men. 

Now, from these three forms of connexion there arises the first 
human community, which is said to be imperfect from a political stand- 
point. The family is perfect in itself, however, for purposes of domestic 
or economic government. 

But this community—as I have already indicated, above—is not 
self-sufficing; and therefore, from the very nature of the case, there is 
a further necessity among human beings for a political community, 
consisting at least of a city state (ciuitas), and formed by the coalition 
of a number of families. For no family can contain within itself all the 
offices and arts necessary for human life, and much less can it suffice for 
attaining knowledge of all things needing [to be known]. 

Furthermore, if the individual families were divided one from 
another, peace could scarcely be preserved among men, nor could 
wrongs be duly averted or avenged; so that Cicero has said (De Ami- 
Citia)!; ‘Nothing in human affairs is more pleasing to God our Sove- 
teign, than that men should have among themselves an ordered and 
Perfect society, which (continues Cicero) is called a city state (ciuitas). 
Moreover, this community may be still further augmented, becoming 
a kingdom or principality by means of the association of many city 
States; a form of community which is also very appropriate for man- 

appropriate, at least, for its greater welfare—owing to the 
above-stated reasons, applied in due proportion, although the element 
of necessity is not entirely equal in the two cases. : 

4. The second principle is as follows: in a perfect community, 
Ina pertect com- there must necessarily exist a power to which the 
munity, Sen = must government of that mecopod pertains. is Pee 
Power governing le, indeed, would seem by its very terms to be a self- 
“Bat community. cae truth. For as the Wise Man says (Proverbs, 


Ephesi 
Colossians. 


St. Thomas, 
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Chap. xi [, v. 14]): ‘Where there is no governor, the people shall fall’; 
but nature is never wanting in essentials; and therefore, just as a per- 
fect community is agreeable to reason and natural law, so also is the 
power to govern such a community, without which power there would 
be the greatest confusion therein, 

is argument is confirmed by analogy with every other form 
of human society. For the union of man and woman, since it is natural, 
consequently involves a head, the man, according to this passage from 
Genesis (Chap. iii [, v. 16}): {[.. .] thou shalt be under thy husband’s 
power.” Thus it is that Paul says (Titus, Chap. ii [, v. 5]): ‘Let women 
be subject to their husbands’! To this, Jerome [on Titus, Chap. ii, 
v. 5] adds the words: ‘in accordance with the common law of nature? 
Similarly, in that second relationship of parents and children, the 
father has over his child a power derived from nature. And in the 
third, the relationship of servants and master, it is also clear that a 
governing power resides in the master, as Paul teaches [zbid., v. 9], 
also in Ephesians, Chap. vi L v. 5] and Zo the Colossians, Chap. iii 
L v.22]), saying that servants ought to be obedient to their lords, as 


[Bk. IIL 


given the existence of this relationship, subordination and subjection 
are obligatory by natural law, on the ground of justice, Filial sub- 
jection, too, is supported by this same natural bond and basis, that is 
to say, natural origin, from which it derives a higher degree of 
perfection by the title of [filial] piety. This point, moreover, is 
Enuphatically brought out in the Fourth Commandment of the Deca- 
logue. 

Finally, it follows from all this, that in a domestic community, or 
family, there exists by the very nature of the case, a suitable power for 
the government of that community, a power residing principally in the 
head of the family. Furthermore, the same situation is necessarily 


of one sole household, even though that community be founded, not 
upon the bond of Matrimony, but upon some other kind of human 
Society; and therefore, it is likewise necessary, in the case of a perfect 
Society, that there shall exist some governing power suitable thereto. 
5. € 1s, in fine, an a priori reason in support of this view, a 
The reason a priori, T€a80n touched upon by St. Thomas in the Opuscula 

: : De Regimine Principum, Bk. I, chap. i] above 
cited, namely: that no body can be preserved unless there exists some 
Principle whose function it js to provide for and seek after the common 


._* (Suarez probably had reference to F jans, C! j a is adi E 
tion. The Stee Uo Tit vende Te 22 oF which this passage isa diect quate 
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good thereof, such a principle as clearly exists in the natural body, and 


199 likewise (so experience teaches) in the political. The reason for this 


fact, in turn is also clear. For each individual member has a care for 
its individual advantages, and these are often opposed to the common 
good, while furthermore, it occasionally happens that many things are 


- needful to the common good, which are not thus pertinent in the case 


of individuals and which, even though they may at times be pertinent, 
are provided for, not as common, but as private needs; and therefore, 
in a perfect community, there necessarily exists some public power 
whose official duty it is to seek after and provide for the common 


The righteousness of and necessity for civil magistracy are clearly 
to be deduced from the foregoing, since the term ‘civil magistracy” 
signifies nothing more nor less than a man or number of men in whom 
resides the above-mentioned power of governing a perfect community. 
For it is manifest that such power must dwell in men, inasmuch as they 
are not naturally governed in a polity by the angels, nor directly by 
God Himself, Who acts, by the ordinary Jaw, through appropriate 
secondary causes; so that, consequently, it is necessary and natural that 
they should be governed by men. : P 

6. I hold, secondly, that a human Magistracy, if it is supreme in 
The second conclu- its own order, has the power to make laws Proper to 
aoe: its sphere; that is to say, civil or human laws which, 
by the force of natural law, it may validly and justly establish, provided 
that the other conditions essential to law be observed. ; 

is conclusion is certainly true; and it has, moreover, been laid 
down by the philosophers—by Aristotle (Politics, Bk. I throughout and 
Ethics, Bk. X, last chapter), by Plato (Laws [Bk. III, p. 684 c] and The 
Republic [Bk. I, chap. xii = p. 339]) and by Cicero (On Invention, 
Bk. I [, chap. i] and Laws [Bk. I, chap. vi]). The theologians, too, and 
other Doctors whom I have cited above (Bk. I, chap. viii)! agree with 
the conclusion in question. A great deal of support may also be 
awn from Covarruvias (Practicae Quaestiones, Chap. i; and on Sext, 
Tule peccatum, Pt. II, $9, no. 6). : ee : 
Oreover, the reason [on which the said conclusion peared A os 
follows: a civil magistracy is a necessity in the state 
(ncoay te its government sod eats, a fact which has already 
= been pointed out; but one of the most necessary acts 
48 the establishment of law, as is evident from what we have said above 

k One); therefore, this legislative power does exist in a political 
magistracy. For he who is invested with a given office, is invested 
with all the power necessary for the fitting exercise of that office. This 
8 a self-evident principle of law. 3 
¥ [Not included in these Selections —Ta.] 
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[7.] Whence it follows that such power to make human laws is 
Medlin identified with the human magistracy endowed with 
5 supreme jurisdiction in the state. 
is fact is evident from what has already been said (in Bk I, 
chap. viii)," where we showed that the power in question pertains 
toa perfect jurisdiction. That entire discussion should be applied here. 
Moreover, it holds true in a universal sense. For solely in the prince, 
or [supreme] magistrate, does that public power reside which is ordained 
for public action, concerns the community as a whole, and includes an 
efficacious binding and compelling force; yet this twofold force is 
essential to law, according to Aristotle (Ethics, Bk. X, last chapter), the 
Digest (I. iii. 7), and, also, the proof adduced above; and therefore, only 
t magistrate who has Supreme power in the commonwealth, has 
also the power to make human, or civil law. Finally, this supreme 
power is a certain form of dominion, but a form of dominion that calls, 
not for strict servitude to a despot, but rather for civil obedience; 
therefore, it is the dominion of jurisdiction, of the sort that resides in 


authorities whom he cites in his commentary (on Decretals, Bk. I, 
title 1, chap. vi, nos. g and 10). These jurists base their opinion upon 


distinguish jurisdiction from sovereignty, that is to say, from the power 
of sovereign command, as one may gather from the Digest (L. i. 26 and 
II. i. 3); but law, Properly speaking, is related to the power of sovereign 
command, as may easily be seen from what we have already said regard- 
ing the essence of law: and therefore, the power which is per se Neces- 


arguments above set forth furnish universal and unqualified proof. St. 
Thomas makes this clear in the passage (IL-II, qu. @y. art. 1) where he 
Proves that Jurisdiction is Necessary in order to pass a sentence for 
the reason that jurisdiction is Tecessary to law, because a sentence is 4 


Particular law and also has coercive force; and thus, a fortiori, any law 2 


2 [statutis particularinw popes The translation, « ities’, would to be justified here 
by the otis wake ahe communities’, seem re 
¢ pain Gti ee eT] etm) above, as well as by the appearance of Commumiates 
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howsoever particular its character may seem, requires jurisdiction; for 
no [other] law is ever so particular in character as a sentence, and the 
latter always has or always should have annexed to it some means of 
coercion—as is evident from the Ethics of Aristotle (as cited above) and 
from the laws already mentioned—since directive without coercive force 
is of no value. Indeed, no one has ever doubted that jurisdiction is re- 
quired for the passing of a sentence. And thus our contention is 
confirmed ; for if jurisdiction is necessary for the declaration of law, 
itis much more necessary for the making of law. 

to. As to the fundamental position of the authors in question, the 
The objections to. [basic] assumption which they make may be denied. 
the corollary are For statutes are either not true laws or else not made 
eee without jurisdiction; points which will be accorded 
More attention in later pages. 

As for the confirmation, in so far’as concerns the laws cited in that 
[confirmatory argument], I shall point out that the term jurisdic- 
tion’, in the full and proper sense, refers to political—that is, govern- 
mental—power of dominion, the sense in which we are here using the 
word. And jurisdiction, thus interpreted, is included as intrinsically 
a part of political sovereignty, in order to differentiate the latter from 
tyranny. Such is the argument set forth in the Decretum (Pt. II, causa 
XXIII, qu. i, can. iv), in the passage where supreme governmental power 
over the state is called ‘legitimate sovereignty’ (egitimum imperium) ; 
and the degree and mode of sovereignty will be in accordance with the 
degree and mode of jurisdiction. Sometimes, to be sure, ‘jurisdiction’ 
is understood strictly according to the etymology of the term, as signi- 

ing the simple power of passing judgment. For law is properly 
‘ ed, or interpreted, by means of a sentence; and, if one is speaking 
in this sense, it is not incongruous that the power to judge should 
reside in a given person apart from the legislative, although such a 
Person is never without some coercive power, such as would seem at 
times to be denoted by the word ‘sovereignty’, when the latter, also, is 
strictly interpreted. Thus it is that, on the other hand, ‘the power 
given to the Magistrate for the punishment of crimes and extending 
€ven to the death penalty, is ordinarily spoken of in the civil law simply 
48 sovereignty, and is apparently so treated in the laws above mentioned, 
as well as in another law of the Digest (L. xvi. 215). In such cases, 
Moreover, it is customary to give this power the name of “unmixed 
Sovereignty’ (merum imperium), as may be seen by consulting the Digest 
(II. iy. 2) and the Gloss (thereon ;! and on similar passages); although, 
i point of fact, it is impossible that such sovereignty should exist Ps 
from the power of jurisdiction, just as, conversely, it is impossible for 
Jurisdiction to exist apart from every element of sovereignty. This 

eC : (The words of the Gloss are: Imperium, $. merum quod est gladit potestas —REVISER.] 
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point is brought out in that passage of the Digest (I. xxi. 5)! which 
declares that when jurisdiction has been seas reise oe of 
sovereignty is also given, ‘For there is no jurisdiction without a measure 
of coercive power.’ 
_ Relatively speaking, then, these two attributes are separated, not 
in actual fact, but only in a certain usage of the terms; so that the 
legislative power, being—as it is—a power of sovereign command, is 
accordingly one of jurisdiction. 

11. So it is that, in so far as concerns the reason for doubt,? the 
The objections to deduction [involved in that reason] is denied, For 
the first conclusion though man was not created or born subject to the 


With regard “e the first + ery tion of the doubt, we admit 
It is [merely] an t empires and kingdoms have often been established 
human primiyof or usurped through tyranny and force; but we deny 
that that this fact is due to the essential character, or 
ical ‘ature, of such principates, tracing it rather to the 
<a abuse of man, sequently, we furthermore deny 


WV, On Fup ve such office, a point whichis made by Origen (Homilies, 
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1z. As to the second confirmation, that drawn from Augustine 
Human principates [supra, Section 1 of this Chapter], I reply that the 


did not originate —_ passage cited indicates simply that human principates 
neither are they did notoriginatewith nature, but does not indicate that 


contrary to nature. they are contrary to nature. To be sure, Augustine 
here gives expression to the opinion that the dominion of one man 
over another is derived from the occasion created by sin, rather than 
from the primary design of nature; but he is speaking of that form of 
dominion whose concomitants are slavery and a condition of servitude. 
And Gregory the Great! expresses himself more clearly with regard 
to the governing power; but he should be interpreted as referring to 
coercive power and the exercise thereof; since, in so far as directive 
power is concerned, it would seem probable that this existed among 


201 men even in the state of innocence. For a hierarchy and a principate 


exist among the angels, too, as is evident from the language of the 
Scriptures, from the words of Dionysius [the Areopagite] (Concerning 
Ecclesiastical Hierarchy, Chap. ix), and from those of Gregory 
(Homilies, XXXIV, In Evangelia). Moreover, our own Preceding 
arguments may be considered as applicable to the state of innocence, 
since they are based, not upon sin nor upon any defection from order, 
but upon the natural disposition of man, the disposition to be a social 
animal and to demand by nature a mode of living in which he dwells 
in a community, the latter necessarily requiring to be ruled by means 
of public power. Coercion, on the other hand, presupposes the exist- 
ence of a certain amount of defection from order, and therefore, with 
reference to coercion, it may be said that this power was introduced in 
Consequence of sin. Similarly, a wife’s subjection to her husband is also 
natural, and such subjection would exist in the state of innocence; yet 
it was after the commission of sin that these words were spoken to Eve: 
“Thou shalt be under thy husband’s power’ (Genesis, Chap. iii [, v. 16]), 
the reference being to a proportionate coercive force, as Augustine has 
indicated (De Genesi ad Litteram, Bk. XI, chap. xxvii). : 

13. Turning to the third confirmation [supra, Section I, at end], 
based upon certain Scriptural passages, we reply that, in these pas- 
Sages, that is attributed to God which is His, but that is not denied to 
men which may be shared by them. Accordingly, Isaias* [ ‘satas, Chap. 
Xxxiii, v. 22] exhorts his people to trust in God and in His protection, 
because he holds that God is the true lord, king and lawgiver, that is to 
say, lord, king and lawgiver in a superlative and unique sense; but, {in 

ing such an exhortation] he does not exclude that people’s right 

to have its own human king, a king who in his own proper degree might 

je Geer the Great (Moralium Libri and Liber Regula Pastralis) was also cited in connexion 

Ey hin rp ere laaber apie Chapter, in the course of the third confirma- 
tion of the doubt —Ta.] : 
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also have been lord, &c. Again, it is possible to give a similar inte. reta- 
tion to the passage in Fames [Chap. iv, v. 12], eet the Bes 
lawgiveran judge, as is indicated bythe words, [There is one lawgiver, 
and judge, ] that is able to destroy and to deliver’. For these attributes 
would seem to be proper to God. A satisfactory exposition of this 
Passage may, indeed, be supplied by interpreting the word ‘one’ as 


be usurped by one who is not the lawgi 
Ne ho | giver and has not the law- 
ee ers . Thus it is that Saint James adds [ibid. v. 13]: 
Si who art thou that Judgest thy brother? ’! He does not deny, 
en, that men.can be legislators and can pass judgment, but he does 


To the fourth confirmation [supra, this Chapter, Section 1], we 


shall reply later, in treating of the obligation imposed by human law. 


CHAPTER II 


IN or DOES THIS POWER TO MAKE HUMAN LAWS RESIDE 
IRECTLY, BY THE VERY NATURE OF THINGS? 


1. The teason for doubt on this point is the fact that the power 
Reasons for doubt, 12 Question dwells either in individual men; or in all 
men, that is to say, in the whole body of mankind 


€ second alternative would also seem3 i 
sae to be untenable. For in 
ue fies t Place, if it were corr. ect, all the laws derived ERE power 


* fre ee hore) 

<, Seem, in the light of the : : 
argument at this point, although the Late x amb eenst Scoeptable interpretation of Sure’ 
+5 rt is appare . 
nevertheless accepts ape Y sentenne aiguments Sppesed to the very alternative which he 
soul «+ Seem) should not be overlooked by the nan 3 fi Chapter) Thus the word videtur 
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were so derived, it could not change but would necessarily remain in 
the whole community in a process of perpetual succession, like the 
spiritual power which God conferred upon Peter and which for that 
Teason necessarily endures in him or in his successors, and cannot be 
altered by men. 

2. It is customary to refer, in connexion with this question, to the 
Roa ois opinion of certain canonists who assert that by the 
opinion. > s z ., 

very nature of the case this [legislative] power resides 
in some supreme prince upon whom it has been divinely conferred, 
and that it must always, through a process of succession, continue to 
reside in a specific individual. The Gloss (on Decretum, Pt. Il, causa 
Vu, qu. i, can. ix) is cited [by way of confirmation]; but the passage 
cited contains simply the statement that the son of a king is lawfully 
king, which is a very different matter, nor does it assert that this mode 
of succession was perpetual among men. Another Gloss (on Decretum, 
Pt. I, dist. x, can. viii) is also cited, because it declares that the Emperor 
Teceives his power from God alone. But that Gloss, in its use of the 
exclusive word ‘alone’, is intended to indicate simply that the Emperor 
does not receive his power from the Pope; it is not intended to deny 
that he receives it from men. For, in this very passage, it is said that 
the Emperor is set up by the army in accordance with the ancient 
custom mentioned in the Decretum (Pt. I, dist. xcut, can. xxiv). The 
said opinion, then, is supported neither by authority nor by a [rational] 
basis, as will become more evident from what follows. 

3. Therefore, we must say that this power, viewed solely accord- 
The opinion of the ing to the nature of things, resides not in any individual 
Safher, man but rather in the whole body of mankind. This 


202 conclusion is commonly accepted and certainly true. Itistobe deduced 


from the words of St. Thomas ({1.-IL,] qu. go, art. 3, ad 2 and qu. 97, 
srt. 3, ad 3) in so far as he holds that the prince has the power to make 
laws, and that this power was transferred to him by the community. 
€ civil laws (Digest, I. iv. 1 and I. ii, 2, § 11) set forth and accept the 
‘ame conclusion. And it is upheld at length by Castro (De Potestate 
Legis Poenalis, Bk. I, chap. i, § Postquam), as well as by Soto (De Tustitia 
et Ture, Bk. I, qu. i, art. 3). One may also consult Soto (ibid., 
Bk. IV, qu. ii, arts. 1 and 2), Ledesma ([Theologiae Moralis,] Il, Pt. IV, 
U. xviii, art, 3, doubt 10), Covarruvias (Practicae Quaestiones, Chap. i, 
RO, 2,] first concl.), and Navarrus (on Decretals, Bk. II, tit. 1, chap. xili, » 
Rotab. 3, no. 119). erere 
_, The basic reason in support of the first part of the conclusion is 
evident, and was touched upon at the beginning of our discussion, 
namely, the fact that in the nature of things all men are born free; so 
that, consequently, no person has political jurisdiction over another 
Person, even as no person has dominion over another; nor is there any 
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374 On Laws and God the ae ae 4. From the foregoing, it is easy to deduce the second part of the 
reason why such power should, [simply] in the nature of things, be Two standpoints assertion [at beginning of Section 3], namely, that 
attributed to certain Persons over certain other persons, rather than eee yiect bay feof the Power in question resides, by the sole force of 
vice versa. One might make this assertion only: that at the beginning mankindmaybe Natural law, in the whole body of mankind [collec- 
of creation Adam possessed, in the very nature of things, a primacy eapeted tively regarded]. 

and consequently a sovereignty over all men, so that [the power in The proof is as follows: this power does exist in men, and it does 
question] might have been derived from him, whether through the Not exist in each individual, nor in any specific individual, as has also 
natural origin of Primogeniture, or in accordance with the will of been shown; therefore, it exists in mankind viewed collectively, for our 


Chrysostom. Adam himself. For it is so that Chrysostom (on First Corinthians, foregoing division [into the two alternatives] sufficiently covers the 
Homily XXXIV [, no. §]) has declared all men to be formed and pro- ) case. : 
created from Adam alone, a subordination to one sole prince being However, in order that our argument may be better understood, 
i i | it must be noted that the multitude of mankind is regarded in two 
’ 


natural origin, one may infer simply that Adam possessed domestic— different ways. 


not political—power. For he had power over his wife, and later he . First, it may be regarded simply as a kind of aggregation, without 
The power held by Possessed the patria potestas over his children until any order, or any physical or moral union. So viewed, [men] do not 
Adam overt his they were emancipated. In the course of time, he constitute a unified whole, whether physical or moral, so that they are 
may also have had servants and a complete household Not strictly speaking one political body, and therefore do not need one 
with full Power over the same, the power called ‘domestic’. But prince, or head. Consequently, if one regards them from this stand- 
after families began to multiply, and the individual heads of individual point, one does not as yet conceive of the power in question as existing 
families began to Separate, those heads possessed the same power over Properly and formally; on the contrary, it is understood to dwell in 
their respective households. Political power, however, did not make its €m at most as a fundamental potentiality,! so to speak, : 
appearance until many families began to congregate into one perfect : V The multitude of mankind should, then, be viewed from another 
community. Accordingly, since this community had its beginning, not } standpoint, that is, with regard to the special volition, or common 
in the creation of Adam nor solely by his will, but rather by the will consent, by which they are gathered together into one political body 
of all who were assembled therein, we are unable to make any well- through one bond of fellowship and for the purpose of aiding one 
founded statement to the effect that Adam in the [very] nature of another in the attainment of a single political end, Thus viewed, they 
things, held a political primacy in the said community. For such an form a single mystical body which, morally speaking, may be termed 
inference cannot be drawn from natural Principles, since it is not the essentially a unity; and that body accordingly needs a single head. 
progenitor’s due, by the sole force of natural law. that he shall also be : erefore, in a community of this kind, viewed as such, there exists in 
king over his Posterity, : ; the very nature of things the power of which we are ec so that 
. But, granted that this inference does not follow upon natural : men may not, when forming such a group, set up obstacles to that 
Principles, neither have we sufficient foundation for the assertion that Power; and consequently, if we conceive of men as desiring both 
God has bestowed such power upon that [progenitor], through a special alternatives—that is to say, as desirous of so congregating, but on the 
donation or act of rovidence, since we have had no revelation to this condition (as it were) that they shall not be subject to the said power— 
effect, nor does Holy Scripture so testify to us. To this argument may the situation would be self-contradictory, and such men would accord- 
be added the point made by Augustine and noted in our preceding 203 ingly fail to achieve an: [valid end]. For it is impossible to conceive of 
Chapter (Chap. i, sect, 1], namely, that God did not say: ‘Let us make @ unified political hots without political government or disposition 
man that he may have dominion over men’, but rather did He say: thereto; since, in the first place, this unity arises, in a large measure, 
[Let us make man that he may haye dominion] over other living om subjection to one and the same rule and to some common superior 


i 
' 
t 
| 


creatures,2 


Therefore, the Power of political domini rule over men has 
not been granted, directly by to any peace human individual. 


Power; while furthermore, if there were no such government, this body 
could not be directed towards one [common] end and the pened i 
Tare. It is, then, re; ugnant to natural reason to assume the | enc 
ofa gtoup Muieateis united in the form of a single political body, 
. ¥ [The Latin has simply radicaliter —TR] 


joithe marginal subheading, Quam potesiatem Baduit 3 potestatem 
habuit Adamus in posteros, the reading found in the editi iSopest asl Sootnl Pass aioe 
{(Sudrez merely paraphrases Auguetine’s Statement in these two passages—Tr.] 


Aristotle. 


Augustine. 
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without postulating the existence of some common power which the 
individual members of the community are bound to obey; and there- 
fore, if this power does not reside in any specific individual, it must 
necessarily exist in the community as a whole. 


5. To what has been 


the power in question does 
the very nature of things in such wise that it is necessarily one sole 
power with respect to the entire species, or entire aggregate, of men 
existing throughout the whole world; inasmuch as it is not necessary 
to the Preservation or welfare of nature, that all men should thus con- 
gregate in a single political community. On the contrary, that would 
hardly be possible, and much less would it be expedient. For Aristotle 
(Politics, Bk. VII, chap. iv [, § 7]) has rightly said that it is difficult to 


govern aright a city 


this difficulty would be still 


-large, and therefore, it wo 


said above, we should add the statement that 


not reside in the multitude of mankind by 


whose inhabitants are too numerous; accordingly, 


greater in the case of a kingdom excessively 


uld be greater by far (we are referring to 


civil government) if the whole world were concerned. 

Consequently, it seems to me probable that the power of which 
we speak never existed in this fashion in the whole assemblage of man- 
kind, or that it so existed for an exceedingly brief period; and that, on 
the contrary, soon after the creation of the world, mankind began to 
be divided into various states in each one of which this power existed 
ina oe on, pe - is that Augustine (On the City of God, Bk. 

» chap. viii) concludes 3 
rites ae aaeee - the Fourth Chapter of Genesis, that 


and commonwealth. 


the first to establish an individual kingdom 


Moreover, in another Passage of the same work 


(Bk. XVI, chap. iv), Augustine adds that, according to the Tenth 


ata later period, with respect to Noe. 
6. Finally, it may be concluded from the foregoing that this 


© particular individual by God ; inasmuch as such 
entertained with regard to Adam, and we 
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have already shown it to be inapplicable to him [supra, Section 3 of 
this Chapter]. Finally, as is evident in the light of history, no one has 
ever acquired such power through war or any other similar means. 

As to what should be said, however, with respect to the situation 
after the advent of Christ, that is a matter which I shall take up in the 
following Book. 

But these statements are not incompatible with what we have 
already said regarding the ius gentium. On the contrary, they serve to 
confirm those earlier assertions. For even though the whole of man- 
kind may not have been gathered into a single political body, but may 
tather have been divided into various communities, nevertheless, in order 
that these communities might be able to aid one another and to remain 
ina state of mutual justice and peace (which is essential to the universal 
welfare), it was fitting that they should observe certain common laws, 
Te eit as if in accordance with a common pact and mutual 
which the precepts agreement. These are the laws called iura gentium; 
of the ius gentium and they were introduced by tradition and custom, 
Sse as we have remarked, rather than by any written con- 
stitution. Moreover, they comprise that twofold body of law—special 
and common?—which Gaius distinguished in the Digest (I. i. 9). 


CHAPTER III 


HAS THE POWER OF MAKING HUMAN LAWS BEEN GIVEN TO MEN 
IMMEDIATELY BY GOD AS THE AUTHOR OF NATURE? 


1. A reason for doubt on this pede a i in rtp one 
apparently follows upon what has been said above t 

os geen this pote over an eatin community of men assembled ° 
together is derived from them as individuals, and through their own 
consent. For such power springs from the same source as does the very 
community in which it resides; and that community is welded together 
by means of the consent and volition of its individual members; there- 
fore, the power in question also flows from those same wills. 


ee The Major premiss is manifestly true, because, once the com- 


Munity is assumed to exist, it follows that this power likewise exists; 
for he who gives the form, gives, too, those things which are conse- 
quent upon the form; and therefore, whoever is the proximate author 
of the said community, would seem also to be the author and bestower 
of its power. But, on the other hand, it may be aptien that Lae 
men congregate into one political body this power does not reside i 
the individuals, whether wholly or in part, and that, furthermore, it 
: ha Tarren of ae Soins the law common to all men—Ta.} 
1569.74 3c 
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does not exist even in the rough mass (so to speak), or aggregate, of 
mankind, a point which was made in the peadiae rae thee 
fore, the power can never flow immediately from men. 

2. On this question, the common opinion appears to be that the 
The common and said power is given immediately by God, as the Author 
esas of nature, in sucha way that men in a sense dispose the 
matter involved and render the recipient capable of wielding the power, 
yet the form is imparted, as it were, by God, Who is the Giver of the 
power. Such is the view suggested by Cajetan (Opuscula, Vol. I, tract. 
ui: De Potestate Papae, Pt. Il, chap. x, reply to 2d confirmation [chap. 
1x, ad id vero]), by Covarruyias (Practicae Quaestiones, Chap. if, no. 6), 
by Victoria, more at length, in the Relectio that treats of this power 


[De oe Civili], and by Soto (De Lustitia et Lure, Bk. IV, qu. ii, 
art. I). 


Thus, in regard to matrimony, we rightly infer that the husband is the 
head of the wife by grant of the Author of nature Himself, and not by 
the will of the wife; for though they may contract the marriage by 
their own will, nevertheless, if they do contract it, they cannot prevent 
the establishment of this superiority. 
ws view is confirmed by Saint Paul, who says (To the Romans, 
Chap. iii [Chap. xiii, vy. I, 2]): [...] there is no power but from God 
Ee and therefore he that resisteth the power, resisteth the ordinance 
of God 3_ therefore, the power in question is also of God; and conse- 
quently, itis derived immediately from Him, since it has no other prior, 
or more immediate, source, 
~ 3- Secondly, it is held that this Coates embraces several acts which 
@ acts of human authority as it exists in 
ae power. _ individual men; and this js an faded that such 
Power is not from them, but from God. The first of these acts is the 


: its establishment, in a certain Matter, of the mean of virtue necessary 
© Its rectitude? Thirdly, to this [righteous] state has been added the 
* [Supra, P. 364, § 3, chapter i, of this Book Ta] - 
Se : Tr] 
[ befor peda vista] ait acts to be performed as acts af shesvistacs 06 = 
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effect of binding the conscience, as we shall see below, and this effect 
would seem to pertain most especially to divine power. The fourth act 
is the infliction of punishment for injuries done to individuals; for it 
has moreover been written (Romans, Chap. xii [, v. 19]): “Revenge is 
mine; I will repay, saith the Lord.’! This, then, is an indication that 
the power in question is divine; for otherwise, men would have been 
able to seize for themselves some other means for the avenging of 
injuries, and that would be opposed to natural justice. 

4. One part of this opinion? is clear and beyond dispute; but 
another requires explanation. ‘ 

The first part is the contention that the power under disctission 
comes from God as its primary and principal Author. For this appears 
to correspond with the clearly expressed opinion of Paul and to be 
sufficiently well proved by the arguments already set forth, More- 
over, since this power is a part of the nature of things, and since— 
whether it be physical or moral—it is in an absolute sense a good thing, 
extremely valuable and necessary for the good estate of human. nature, 
it therefore must flow from the Author of that nature. Finally, since 
the persons who wield this power within a human community are the 
ministers of God, they accordingly administer a power received from 
God; and therefore, God is not only the chief Author of this power 
but its exclusive Author. ¥ 

The other part of this opinion, however, calls for an explanation, 
as to how God may be said to confer the power in question immediately. 

5. With respect to this point, I shall say briefly that, in the first 
Tei what place, this power is given by God:as a characteristic 

kx Boe property resulting from nature, just as the bestowal 
Regt given by — of the form involves the bestowal of that which is 
; consequent upon the form. : 

The first proof of this assertion is the fact that God does not give 
this power by a special act or grant distinct from creation; for if He did 
So, that grant would necessarily be made manifest through revelation, 
and this is clearly not the case, since if it were, such power would not 

natural. Therefore, the power is given as a characteristic property 
Tesulting from nature, that is to say, resulting through a dictate of 
natural reason, since the latter shows that God has sufficiently provided 
for mankind, and has therefore given it the power necessary to its 


205 preservation and proper government. 


6. In the second place, I declare that this poe not a 
: i : % 
When the af itself in human nature until men gather together int 
Pac reregs power one perfect community and are politically united. 
‘Self My assertion is proved as follows: the said power 
* [The words dicit Dominus (saith the Lord) are not part of the quotation in the Latin text—Tx.] 
* fie: the opinion in Sect. 2, supra, p. 378.—TR.] 


Romans, xii. 
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resides not in individual men separately considered, nor in the 
Mass or multitude of them collected, as it were, confusedly, in a dis- 
orderly manner, and without union of the members into one body; 
therefore, such a political body must be constituted, before power of 
this sort is to be found in men, since—in the order of nature,! at least— 
the agent of the power must exist prior to the existence of the power 
itself. Once this body has been constituted, however, the power in 
question exists in it, without delay and by the force of natural reason; 
and consequently, it is correctly supposed that it exists asa characteristic 
property resulting from such a mystical body, already constituted with 
just the mode of being [that it has] and not otherwise. Wherefore, even 


bers for their use, and is for that reason naturally free (that is to say, 
heisnot theslave but the master of his own actions), just so the political 


to say, the parent by whom [each man] is procreated—even so the 
pomee of which we are treating, is given to the community of mankind 

y the Author of nature, but not without the intervention of will and 
ee penton of the human beings who have assembled into this 

__ Nevertheless, just as, in the former case, the will of the parent 
with respect to generation only is necessary, but no act of will endowing 
the child with freedom, or with the other natural faculties which are 
Rot essentially dependent upon a special act of will on the part of the 
Parent, being on the contrary a natural consequence; even so, with 
respect to the matter under discussion, human will is necessary in order 
_ — may unite in a single perfect community, but no special 
= on tee on their part is required to the end that this com- 
~ ra Possess the said power, which arises rather from the very 
wire and from the Providence of the Author of nature, 
by Hine Sense it is rightly said to have been conferred immediately 


7. I shall add that, third] » although this power is (so to speak) a 


tioned power isnot yj, . F 
t Viewed as such, nevertheless, it does not reside im- 


* orderofnature, thatis, the orderof; istinoni: —REvIsER- 
* - "3 e ri teality, as distinguished from 
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munity—by its own consent or through some other just means—and 
transferred to another [seat of authority]. 

This fact is sufficiently evidenced by usage, and it will, moreover, 
be explained more fully by the inferences to be drawn below. First, 
its truth may be demonstrated by means of the example already 
adduced, that is to say, by applying this example in due proportion. 
For freedom from servitude is a natural property of man, and is there- 
fore wont to be described as an effect of natural law; yet man can by 
his own volition deprive himself of this property, or can even for a just 
cause be deprived thereof and reduced to slavery; and therefore, in 
like manner, a perfect human community, though by nature it may be 
free and may possess within itself the power to which we refer, never- 
theless can be deprived of that power in one or another of the ways 
already mentioned. Thus it may be considered that, even though the 
physical properties emanating from nature are wont to be immutable 
from the standpoint of nature, nevertheless, these quasi-moral proper- 
ties—which are like titles of ownership, or rights—can be chan i by 
means of a contrary will, in spite of their derivation from nature; just 
as[, to be sure,] even those physical properties which have the contrary 
quality, or are derived from some contrary disposition, are sometimes 
liable to change, as is evident. a 

8. A second proof of the same contention is based upon a certain 
similarity and, from another point of view, upon a dissimilarity, 
between the power in question, and that which is derived from a 
special divine disposition—such a power, for example, as that of the 

‘ope. ‘ 

For though this power has been bestowed by Christ upon a 
Specific individual duly chosen, it may be renounced by the Pope 
himself, who may deprive himself thereof, if he so wishes; at least, 
he may do so if the Church accepts the resignation, as I here assume. 

this respect, then, there exists a certain similarity, since the human 
community, too, though it has received this power from God, may, 
if it wishes, deprive itself thereof. : 

A dissimilarity exists, however, as to mode. For in the first place, 
the Pope, once he has been elected, cannot for any cause whatsoever 
be deprived of his power or dignity, by the whole body of mankind, if 
he himself is unwilling. By Christ alone, Who gave that power, can 
he be so deprived. The commonwealth, on the other hand, can on 
Some occasions, and for just cause, be divested of its liberty through 
Some coercive measure, such as a just war. Again, a dissimilarity 
exists because the papal power cannot be so changed as to be trans- 
ferred by one person to a community, since it is not within the power 
of man to alter the monarchical government of the Church; whereas 


26 the human community, on the other hand, may transfer its own 


Plato, 


Aristotle. 


382 On Laws and God the Lawgiver (Bk. IT 


jurisdiction toasingle individual or to some other community, as will be 
made clear. Thus the power under discussion is not only mutable, 


the fact that those things which are the result of a special disposition 


fore bestowed in such form as befits the rational nature and accords 
with right reason and prudence. And natural reason declares that it is 


CHAPTER IV 
COROLLARIES FROM THE DOCTRINE SET FORTH ABOVE 


1. From our discussion in the i 

nike Cussio1 Preceding Chapter, we may draw 
certain inferences which will throw a great deal of fight on all chs we 
have to say. 

The first ‘inference is this: alth i ion is in 
an absolute Sensé an effect of th eee Fah cometh ance 


The Statesman, or On Kingshipt 3 4 

. 5 ngship® [ Chap, xxxi = p. 2 I p], and in the 
Hemel Fog 1 op, xii; Bk. IV, passim, Spatne at id = p. 445 
Btbies (Bk. VIII, chap. a), ayn 2ties (Bk. IIL, chap. v), and in the 


monarchy, or government by one head aristocracy, or government 
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of the matter at length and very satisfactorily.. Thus men are not 
obliged, [simply] from the standpoint of natural law, to choose any 
given one of these forms of government. 

We grant, indeed, that monarchy is the best among the three; 
Monarchy is the 28 Aristotle demonstrates very fully and as one may 
bestform of govern- infer from the government and providential plan of 
et the universe in its entirety, the government and plan 
which ought to be the most excellent, so that Aristotle concludes 
(Metaphysics, Bk. XII, at end [= p. 1076 a]): ‘Therefore, let there 
be one prince.’ This conclusion is also supported by the example of 
Christ the Lord in the institution and government of His Church. 
And, finally, the prevailing usage among all nations is an argument in 
favour of the same view. Although—as I was saying—we grant this 
to be true, nevertheless, other forms of government are not [necessarily] 
evil, but may; on the contrary, be good and useful; so that, conse- 
quently, men are not compelled by the sheer force of the natural law 
to place this power either in one individual, or in several, or in the 
entire number of mankind; and therefore, this determination [as to the 
seat of the power} must of necessity be made by human choice, 

Moreover, experience similarly reveals a great deal of variety in 
Connexion with this [most excellent type of government]. For 
monarchies may be found in this place or in that, and rarely in their 
simple form; since—given the frailty, ignorance and wickedness of 
mankind—it is as a rule expedient to add some element of common 
government which is executed by a number of persons, this common 

ment being greater or smaller according to the varying customs 
and judgment of men. Accordingly, this whole matter turns upon 
human counsel and human choice. sais 

We infer, then, that by the nature of things, men as individuals 
Possess to a partial extent (so to speak) the faculty for establishing, or 
creating, a perfect community; and, by virtue of the very fact that 
they establish it, the power in question does come to exist in this 
community as a whole. Nevertheless, natural law does not require 
either that the power should be exercised directly by the agency of 
the whole community, or that it should always continue to reside 
therein. On the contrary, it would be most difficult, from a practical 
Point of view, to satisfy such requirements, for infinite confusion and 
‘rouble would result if laws were established by the vote of every 
Person; and therefore, men straightway determine the said power by 
Vesting it in one of the above-mentioned forms of government, since 
40 other form can be conceived, as is easily evident to one who gives 

Matter consideration. a 

2. The second inference [to be drawn from the preceding 
Chapter] is as follows: civil power, whenever it resides—in the right 


Aristotle. 
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and ordinary course of law—in the person of one individual, or the other effects wrought through secondary causes are attributed 
When the civil Prince, has flowed from the people as a community, primarily to the providence of God. 
—* ronda either directly or indirectly; nor could it otherwise be 3. A second possibility is that this power may reside in a king 
. . , justly held. ale through hereditary succession. Some jurists, indeed, are of the opinion 
This is the common opinion of the jurists, as indicated by their ; that such was the case from the very beginning; but others rightly 
‘ : comments on certain laws of the Digest (I. iv. 1 and I. ii, 2). Moreover, A second title of POiNt out that succession necessarily presupposes the 
anommitanus. the same conclusion is upheld in these laws themselves 3 by Panor- ; (uslpower:heredi- existence of dominion or power in the person suc- 
mitanus and other canonists (on Decretals, Bk. IV, tit. xvi, chap. xiii); ; ta ape ceeded, so that we must of necessity trace it to some 


one who was not the successor of another, since the succession cannot 
teach back ad infinitum. Therefore, with respect to that first™ pos- 
Sessor, we ask whence he has derived the kingdom and power, since 
he does not possess it inherently and by natural law. Title by 


Ge, Thomas. by St. Thomas (I.-II, qu 3 j 
a > ( > Qu. 90, art. 3 and qu. 97 [, art. 3]); by Cajetan 
He gj (in the above-cited work, De Potestate nee Aid Il, nee ad x 
ictoria. [chap. ix]); by Victoria (in his Relectio on this very subject [De Potestate 207 
Civii}); and by other authorities to whom reference has been 


made, Pe Succession, then, cannot be the primary source of this power as it 

A reason for this view, supplied by what we have said above, is tesides in the sovereign. Therefore, the first possessor must have 

the fact that such power, in the nature of things, resides imme- derived the supreme power directly from the commonwealth, while 

[ih] power, in the diately in the community; and therefore, in order his successors must derive it from that same source indirectly, [yet] 

things, is lodged im. that it may justly come to reside in a given individual, fundamentally. Moreover, since any possession passes into the hands of 

y,_im the asin a sovereign prince, it must necessarily be bestowed 4 successor with its accompanying obligations, the conditions attaching 

: upon him by the consent of the community. to the kingly power when it was transmitted by the commonwealth to 

h Again, the same view may be explained by means of a compre- the first king, pass to his successors, so that they possess that power 

ensive enumeration of the various aspects of the matter.! / together with the original obligations 

For [in the first place,] the power in question may be considered ; 4. A third title of royal power is wont to arise on the basis of war, 

The first title of * having been bestowed upon kings immediately by which must be just war in order to confer a valid title and dominion. 

reval power is de- God Himself. Yet such a bestowal, although it has A third title of Consequently, many persons believe that kingdoms 

from God. sometimes occurred—as it did in the case of Saul and ryal power: a were originally introduced through tyranny rather 
Fi in that of David—has nevertheless been extraordinary See than true power. This belief is attested by Alvaro Alvaro Pact. 
HS supernatural in so far as concerned the mode [of imparting power]. Paez (De Planctu Ecclesiae, Bk. I, chap. xli), by Driedo (De Libertate Driedo. 
n the common and ordinary course of Providence, however, such Christiana, Bk. I, chap. xv), and by Petrus Bertrandi (in his treatise Petrus Ber 


Suet. do. nor Some: £0) (Pass Sincé-—in'the natural order men ate De Origine et Usu Iurisdictionis, Qu. 1). Accordingly, when the 
Kingly power is held solely through unjust force, there is no true 
legislative power vested in the king; yet it is possible that, in the course 


Danie iv. Scriptural passages, as in the Fourth Chapter of Danie God sivas Mi iiine, the neiada ‘nike oiae-tlene conaiewth-ard scajenenaieaads 
Teak igioas and changes them at His will Or as a Ae Pad Sovereignty, zB which ii power in question is [once more] traced 
saias, lv, £ pter of Isaias, which declares that God made Cyrus a king; where- beck teomalt of igteemmeoniaid danaton on she part of the people, 
ce ee ito Pilate) Gobn, Chap. xix Lv. 11): ‘Thou shouldst Tt may sometimes ha pen, however, that a state not previously subject 
For ne. Matte these gant? Unless it were given thee from above” toa king is pei 5 through a just war. But such an event is always 

Sones ome to ea Lise Passages is simply that all of the events men- an incidental circumstance (as it were) of the punishment of some 

Augusti ith cone to pass only through the special providence of God, Who wrongdoing; so that the state in question is bound to obedience and 
a ta or permits them, as Augustine has said (On the Gospel © acquiescence in such subjection; and therefore, this mode [of 
of Fobn, Tract. VI [, chap, i, $25] and Against Faustus, Bk. XXU, acquiring kingly power] also includes, in a sense, the consent—whether 


chap. lxxiv); but this fact does not pea Genes 
: Tevent such [bestowals and trans- ' ©xpressed or [implicitly] du the state. 2 f 
ferences of Power] from being ai! by sor areeeeage as ; However, a are now treating of this power chiefly in so far as it 
1 = . naccented adjective) in accordance with the 1619 and 1856 editions, i 
“brid (he accented adver) Ta] ; 
14 3? 


* [i-e., the various titles to i $ ‘ > 
of Section 2 and though the whol of Senay ng stitetaton extends throughout he emai 
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that the said power has been transferred to the king, he is now the 
vicar of God, and natural law makes it obligatory that he be obeyed. 
The case is similar to that of a private individual who surrenders him- 
self by sale to be the slave of another; so that the resulting power of 
dominium has, in an absolute sense, a human derivation, yet the slave 
is [also] bound by divine and natural law—once we assume that the 
contract has been made—to render obedience to his master. 

Thus the reply to the confirmation [of the opposing view] consists 
clearly in a general denial of the [second] deduction [and its corollary].! 
For, once the power has been transferred to the king, he is through 
that power rendered superior even to the kingdom which bestowed it; 
since by this bestowal the kingdom has subjected itself and has 
deprived itself of its former liberty, just as is, in due proportion, 


Proverbs, viii * y ; clearly true in the case of the slave, which we have mentioned by way 
= Baht placa c P y me, kings reign [.. .]” (Proverbs, of illustration. Moreover, in accordance with the same reasoning, the 
Rinmsag | omenlaw. & P. viti[, v.15]); and again, ‘For heis God’s minister,’ king cannot be deprived of this power, since he has acquired a true 
Another ded ee Samensy Chapeait Lv. 4). ownership of it; unless perchance he lapses into tyranny, on which 
must be a sn uchin: from the same conclusion is that the kingdom ground the kingdom may wage a just war against him, a point which 

whence a Rakerion the king, since it has given the king his power; ; we consider elsewhere.* : 
it shall so ch i Pie ence is drawn, namely, that the kingdom may, if i 7. A third inference to be drawn from our preceding Chapters 
altogether f; ay epost oF; change: ite King, a deduction which is ‘There are no laws is as follows: in view of the nature of things—that is 
“Co cea ictori Si@blished univer. to say, according to the natural and ordinary course of 
the ssieat, Serine U Mittorie: (above cited [De Potestate Civili]) held that Sta ee human events—there are no civil laws established uni- 
law and Anas cae sa be described absolutely as derived from divine Binding upon all. _versally for the whole world and binding upon all men. 
Bertrandi. 5 ving Deen given by God, with the intervention of human This fact is evident, indeed, from the term itself, since we are 

Driedo. choice. On the other hand 


3 ; » Bertrandi, Driedo (above cited) and speaking of human laws as strictly distinguished from the ius gentium, 
Castro. Castro (De Potestate Legis Poenalis [Bk. I, chap. i]) erect the opposite and Paeretee called civil, for the reason that they are peculiar to one 


the true doctrine, if one is speaking in a city state or one nation, as the Digest (I. i. 9) declares. We are further- 

= segs aot the toyal power as such and in so far as it ae i one More speaking of laws which a be established by natural power, 
mad x cee governing power, tegarded from a political viewpoint 208 ; omitting for the present the consideration of supernatural power. 
yet the fact ~ , 18 undoubtedly derived from God, as I have said} : Accordingly, such laws demand, as by an intrinsic condition, that they 

en demonstr. a resides in a particular individual results—as has : should not be of a universal nature. al aioe : 
therefore, in this from a gr ant on the part of the state itself; and The reason [in support of our third inference] is the fact that 
Moreover, the Sense, the said power pertains to human law. @ priori there is in existence no legislative power with jurisdiction over 
faeines A b ne a en nature of the government of such a state of the whole world, that is, over all mankind; and therefore, no civil law 
shown; Seecckar, pases by human disposition, as has already been can be thus universal. The consequent is clearly true, since no law 
proof ofthis d n> the principate itself is derived from men.. Another extends its force beyond the limits of the legislator’s jurisdiction. ‘For 
an leecgence Pagans is the fact that the eae of the king is greater we know’, says Paulus [Digest, II. i. 20], ‘that every law is addressed 
dom; therefore, absolutely a = aitigriaee tween him and the king- to those who are under the jurisdiction of that law’; since ‘he who 
Sa Sy » that power is drawn from men. : 

: ‘ i : hh. ion js ior to ing’, t inference 
interpreted 25 having two mento ooPttre, however, are t0be “ht a a ee Lag Va tone nga 


; : = @ Meanings. One is as follows: the power in ' Section 5 of this —Tr! ; = 
conformity seri tatlfs is derived from God; and it is jux and im | ig Pb Fiet Cathie Bi VI chap, nf, p- 725, odin Dip, XI of De Belo, Sex i 
- - Pp. 854-3.—Ta | 
3 [Vide ee Lio oe of this Chapter, supra, p. 382—TR.] 
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pronounces judgment outside the territory [of his jurisdiction] ma 
oe pike ceteris as the laws declare; ad eee fo 
. - und to obey, outside his own territory, the person who 
€crees law, or legal precepts [for that territory]. The antecedent 
aarp oe 1s manifestly true in the light of what has already been 
said. For the Power In question does not reside in the whole 


inas: 
ss tshela rig bot Never agreed to confer it [thus], nor to 
e sole head over themselves. F. urthermore, not even by 


= sheets an objection with Tespect to the emperor would straight- 
I oh det itself [to those who support the view above set forth]. 
Then seiner objection in the following Book.! 
Pe a pas ole world—even though it be governed and bound 
firm of del co morally certain in the case of all nations enjoying any 
government and a entirely barbarous—is nevertheless 
weal i : ‘aws; on the contrary, each common- 
oe kingdom is governed, in accordance pice an e° oro 
Jon, by means of its Own particular laws, be 

AS: £0. os fe, - question finds a place within the 

: > er it . Rees 
in, a5 are questions which to ait Fes ee ae 
discuss ag Poti lime aise we may. briefly deduce from the 
to ule human laws may be or oe eee 
2 or it Hens. plang out that, originally, the said power can 
what ways this te directly from God; since there is no other 


power 
[human] 
be imparted. 
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by God; for if it resides mediately in any being, it necessarily resides 
immediately in some other being, since it cannot be traced back 
ad infinitum. 

There are two ways, however, in which this power may be derived 
from God; that is to say, it may be derived naturally, as from the 
Author of nature, or supernaturally, as from the Author of grace. 
We shall treat of the latter mode in Book Five,! but the first has been 
sufficiently expounded in our previous discussion. 

Accordingly, it is furthermore clear that the power in question 
may [also] be received immediately from men, and mediately from 
God. Indeed, such is usually the case with regard to natural power. 
For though it resides immediately in the community, it is conferred 
through the latter upon kings or princes or senators, since it is rarely 
or never retained in the community as a whole in such a way as to be 
administered immediately thereby. Nevertheless, after that power 
has been transferred to a given individual, and even though it may 
Pass as the result of various successions and elections into the possession 
of a number of individuals, the community is always regarded as its 
immediate possessor, because, by virtue of the original act of in- 
Vestiture, it is the community that transfers the power to the other 
Possessors. The case is similar to that of the papal power which, in 
spite of the fact that it is transferred to various persons in turn, as the 
tesult of various elections, comes always to every one of these persons 
from God, its immediate source. 

9. But we must distinguish at this point between two customary 
modes in which any power may be held; that is to say, it may be held 
as ordinary, or as delegated power. ? 

For what we have said above holds true with respect to ordina 
Power; since such power is indeed derived immediately from God, 
in the case of the community, and transferred by the community to 

the prince in exactly the same way, so that he wields this power as its 
Proper owner and as one entitled to it by virtue of his peculiar office. 

_ With respect to the second mode, however, a question may be 
Taised as to whether such power can be delegated. That question is 
Suggested by Bartolus (on Digest, I. i. 9, qu. 2 at beginning, subques. 5, 
No. 20) and by Panormitanus (on Decretals, Bk. V, tit. xxxrx, chap. liii). 
Moreover, this doubt may have reference to all human legislative 
Power, both supernatural and natural and with respect to every status. 
Such would saleed seem to be the scope of the question as it is raised 
by the authors above-mentioned. These authorities lay down without 
qualification the doctrine that the said power is capable of being 
delegated; a conclusion drawn by Panormitanus from the following 
Phrase in the afore-cited Chapter of the Decretals [ibid.]: ‘Certain 


+ [Not included in these Selections —TR.] 


Bartolus. 
Panormitanus. 


Panomnitanus. 
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citizens of Pisa, deputed by popular power to romulgate thi 
of the city’, &c. The same inference i ‘ ily, derivecsaal 
from the first law of the Cade (1.1.8, § 33) ty “etived ‘alo 
To. But we must note that the t i i i 
commission or delegation may take pace. mo fe ee a 
First, a may be 2 delegation of power to frame a law, 
What power is €creeing whether or not it is just, useful or necessary, 
Gee of being and in what terms it shall be incorporated; but the 
a *% power of the delegate does not extend to the ability 
: ndow the law with binding force Nor, consequently, to the ability 
© promulgate it as law. In this Sense, it is manifest that the power in 
~ can be delegated ; although, in point of fact, this constitutes 
oh heen not of jurisdiction, but simply of a form of ministry that 
se ouialie and skill. This kind of delegation, then, would 
<j nf © effected by way of consultation, as it were. And speaking 
aie a standpoint, the said delegation takes place daily. Indeed, it 
; = a > be possible, otherwise, for laws to be made by princes, 
= - : a satan Pai not bp Sees unaided all that is necessary to 
) of legislation. Moreo > th i i 
examined, prove this point and eto: qo ee 


no de emction has been entrusted—continues Bartolus—may 
cpa =. a ecause, in the first place, their [personal] activities 
ws Sef - en ete charge is committed to them, so that they may 
— € said charge to another (as is argued in Digest, I. xxi. 1), 

ermore because the Power in question would seem to exist 


in those [princes and ; d, i 
may not be subdelegated Brim ft ee ee 


For if it is understood as referri 
- : erring to th to kings, and 
nace Princes, into whose hands this ein aces racy 
of such a ae a false doctrine is involved; since in the case 
5 princes the power in question is not delegated but ordinary, 


Inasmuch as it is Perpetual and pertains to them by virtue of their 210 


_— 
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office. Moreover, these princes may grant that power in its ordinary 
form to certain inferior states or rulers; why, then, may they not 
transfer also the function of delegating the same power? For in 
truth, there is no obstacle, in so far as concerns the power itself, which 
renders it incapable of being delegated. Bartolus himself upholds this 
supposition ; and its truth is rendered still more clear by the fact that 
any power of a purely jurisdictional nature—such as the power under 
discussion—is capable of being delegated. Accordingly, the transfer 
of the said power from the state to the prince is not a delegation but 
a transfer (as it were), that is to say, an unlimited bestowal of the 
whole power which [formerly] resided in the community; and there- 
fore, just as it was possible for the community to delegate that power, 
so also is it possible for the prince to make a similar delegation. 
Neither is the said power committed to him in such a way as to 
tequire his [personal] activities any more truly than this requirement 
is made in the case of the community. On the contrary, the power is 
granted to him absolutely, to be used by him personally or through 
agents, in that way which seems most expedient to him. Moreover, 
in the light of this same reasoning, the Pope, too—and not only the 
Pope but bishops, also—may delegate their legislative power whenever 
they are legislators with ordinary power; so that the arguments 
adduced above are [likewise] valid with respect to them. : 
1z. Thus the opinion set forth by Bartolus applies solely in the 

case of those magistrates and judges to whom the power in question 
What power is in- has been delegated by the supreme sources of power. 
felt of being For the arguments advanced by Bartolus are valid 

only in those cases. To be sure, since he refers parti- 
cularly to communities, a verification of his opinion may be found in 
those commonwealths which are free in fact and which retain in 
themselves the supreme power, though they commit the task of legis- 
lation to a senate, or to a leader, [and in the latter case,] either to the 
leader alone or to him in association with the senate. For such legis- 
lators are perhaps simple delegates; and they will consequently be 
unable to delegate [, in turn,] their own power, unless this very 
ability is expressly provided for in the delegation [of power to them- 
selves], or unless it is rendered clear by the light of custom that the 
Power in question has been committed to them with that provision, 
2 supposition which relates to fact rather than to law, so that we 
cannot make a more definite assertion as to this point. Furthermore, 
We are for the same reason unable to make any statement with regard 
to the actual delegation of this power, that is to say, any statement as 
to the persons in whom such delegated power may reside; for this is 
4 Matter which depends upon the free exercise of the will, and con- 
cerning which nothing is decreed by the common law. 
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334 CHAPTER XXXII 


ARE THE MUNICIPAL LAWS OF ANY KINGDOM OR DOMAIN BINDING 
ON THE MEN OF THAT DOMAIN, WHEN THEY ARE DWELLING 
OUTSIDE ITS TERRITORIAL LIMITS? 


1. There are four ways in which any person may be related to a 
given domain or diocese: first, as a permanent inhabitant! thereof, 
actually living and residing therein; secondly, at the opposite extreme, 
as one who has neither of these relations with the domain in question; 
thirdly, as a permanent inhabitant of this domain, having his domicile 
therein, but dwelling abroad at the time; fourthly, as being present in 
the said domain, but having neither domicile nor origin therein. 

| There is no occasion for dispute with regard to the first and 
i second situations. For, as to the first, what was said in the preceding 
; Chapter? has special application, since all the elements necessary for 
; the actual status of a subject and consequently for the binding obliga- 
tion of law are present in this first case. In the second situation, on 
_ the other hand, it is clear that there is no possibility of legal obligation, 
because there is no title existing under which the status of a subject 
may be imposed. But in connexion with the third and fourth, there 

: are two doubtful questions which must be discussed. 

2. The first question is stated in the title of this Chapter. There 
is indeed cause for the doubt indicated therein, since the subject, 
Gis eason for the although he is actually living or travelling outside the 
teas boundaries of his own state, always remains a subject, 
as long as he does not change his domicile, and since we have already 
said3 that the law binds all subjects and all parts of the community, 
wherefore the law is binding, even in the case in question. The con- 
firmation of this view is drawn, first, from an argument based on [the 
absurdity of] the converse supposition: for an inhabitant of another 
Kingdom, while dwelling in this one, is not bound to observe the laws of 

latter kingdom, a fact which seems to be expressly defined in the 
Decretals (Bk. V, tit. xxxrx, chap. xxi); and therefore, he must be under Decretals. 
3 the obligation of observing the laws of his own domain, since if he were 
Rot so bound he would be freed, solely on account of his absence, from 
the obligation of obeying the laws of either country, an assumption 
which is evidently absurd. ies : : 
€ second confirmation of the same view is that if a bishop 
makes a rule for the diocese in question, ordering for example that all 
t Persons subject to him, who enjoy a benefice within that diocese, must 
: es | Teside therein during a given period of time under pain of a given 
: * [incola—Te] = [Rot incloded in these Selections Te] 
> [Bk. TI, chap. xxxi of De Legibus, which is not included in these Selections —Tr.] 
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punishment or censure, then he so binds the holders of such benefices, 
wherever they may be, that if they do not return to the diocese within 
the prescribed time, they incur the said penalty or censure, as a general 
tule, apart from ignorance of the order on their part, or inability to 
comply therewith. Hence, a Provincial statute is binding upon those 


belonging to a diocese, even while they, are travelling elsewhere; and - 


therefore, the same is true of any similar law. 

3. Nevertheless, it must be stated, that no law is binding outside 
the limits of the territory of the superior or prince by whom it is 
Se ; decreed; so that the inhabitants of that country, 

negative con- 7% ae - 

clusion: this is the generally speaking, do not sin if they violate the law 
hig S™monly in question while they are outside this territory. Such 

is the common opinion of the Doctors on the Sext 
(Bk. I, tit. 11, chap. ii) and on the Decretals (BK.V, tit. xxxrx, chap, xxi); 
of Sylvester (on word excommunicatio, Pt. II, no. 7); as also of Angelus 
de Clavasio and the other summists (on word /ex); and of Covarruvias 
(on Sext, Pt. I, § 10, no. 3): This conclusion is derived from the 
Passage in the Sexz already cited (Bk. I, tit. I, 
stated that one who is living outside a parti 
a law made by the bisho thereof, does not t 
imposed by that law. Fives 
Passage under discussi 
of the law, 


Ay nsure, and that in the latter case the 
Princip. e in 


r the imposition of a censure 
the coercive power of the law, and 
be extended outside of the territorial 
rior or jud 
May issue 
Meaning of the Pope w 
ioned passage (Sext, ibi 
gment outside 
th impunity’; 


ntence. Neve 


a censure; 
would not be 
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probable opinion, may be inflicted upon an absent subject, even 
though he be dwelling in foreign territory, provided a sufficient cause 
for censure is assumed to exist; and contumacy is a sufficient cause, 
according to the passage (Matthew, Chap. xviii [, v. 17]): pte he will not 
hear the church, let him be to theeas the heathen and publican’. There- 
fore, just as [liability to] a censure does not bind an absent person, 
neither does a law. It clearly follows that, although the statute in 
question may have been published without any provision as to censure 
or penalty, but simply with the force of a directive law binding in con- 
science, nevertheless, it will not be binding upon absent subjects, 
since its power to lay an obligation upon the conscience is seed 
enlarged by reason of the censure [of the court]. For the imposition o 
a censure rather assumes the existence of jurisdiction and the power to 
bind; and when a censure is attached, the jurisdiction [of the law] is 
not fee that reason extended! or restricted. Thus, from the text 
cited, the best argument may be drawn as to any law peceene 
from a power limited to a definite territory; and whether eats w be 
ecclesiastical or civil, the same conclusion in due proportion a — 
4. But all the authorities do not agree as to the rational reed *e 
the assertion in question.2 For some explain the fact me by 
referring it to the intention of the legislator, on the ground that é 
intended merely to bind the subjects living within his own ou 
wherefore these persons say that the conclusion which we have ae 
down is true only if the law is couched in general terms, since is . 
case, no other—that is to say, no more extensive—intent on ; e ed 
of the lawmaker, is expressed ; and, therefore, if the legislator dec . : 
in explicit terms that he wishes to bind [all] as nf oni 5 ey 
may be, then—according to those [who favour the rp a oe 
forth} the law is binding even upon subjects outside the oe if 
Thus the persons who hold to the said opinion limit a a ree 
tioned statement in the Sext, (Bk. I, tit. 11, chap. ii). In “eta sily 
view in question, Bartolus (on Code, I. i. 1, nos. +4 et aA beg by 
cited. However, this stand, as ascribed to Bartolus, is Fe ~sscatt 
Panormitanus (on Decretals, Bk. V, tit. xxxrx, keg Meat “I: 
(Enchiridion, Chap. xxvii, no. 272); Sylvester, 1 Siistas Ree 
Covarruvias, ibid., [Sect. 3] and all the other yee 0 pestle 
the matter is made entirely clear in that passage 0 cs a Bees 
where the Pope states the reason for his sat tigpmernPrts ol mee diction] 
he who pronounces judgment outside the territory [of his j dee 
may be disobeyed with impunity.’ These words indicate a ae 
merely of will, but also of power, a fact which is self-evident an 


E ing extendatur for extenuatur.—TR.] Teal ne paicrnibey it is 
| Pape ager nalonmnae itm ae Foe Prince by whom 
decreed; &e. CE. supra, § 3, p- 396.—TR.] 
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erefore, the t 
that the jurisdiction 


3 for he touches upon it in the place cited, fon C ode, Ti. 1 
page ‘anh ln draws this very conclusion from Digest (lL. i 9), 
sai. avi W (lex) is defined as the particular law (tus) of any 
e ae Therefore, Just as in philosophy we are accustomed to 
are “* action does not continue outside its sphere of activity, 
of j me 7h i toa sees of power and not of will; even so the activity 
eee te on. ay oe making of any law is limited to a specific terri- 
J a nce # t law is not binding outside those territorial limits, 

3 ee 2 early to be inferred that the lawgiver cannot bind 
ject outside the existing boundaries of the State, even if he has 


a decided i ; - 
the wake. of bis [le doing so, and expressly states that intention in 


5. But we must interp 


punish i a Science, for thisisthe Proper and immediate effect of law. 
his own territory. If, howeres, one is dis, 
2 a penalty, it is the opinion of the jurists that when a 
subject has committed a crime outside of the ee ties canis may 
nt imposed by his own law for his own 
Not imposed ipso iure, buss 
t : -.. ‘€ crime thus committed outside 
ne realm is later punished within that same realm. Thus Abbas 
t . : ; - V, tit. xvi, chap. i, no. 8) 
ian indeed it will be found that this is all as Bartolus 
The aap cited, if that assage is carefully read. 

conditions specified the’ p Pinion above set forth is that under the 
in question, but within Pe 8 imposed not outside the territory 
1 n, bu = 1t; for it is assumed that this punishment must 

x n agency, and judges do not i Ali ishment 

Upon or exercise Power over those who are dwelling stescrsap: de easton > 


ibs Sibi ius constitu, i ipsius proprivm pew herrcn noc ites (lo. cit), has: Quod quisque pop sus 
the reference is that the Digest roan pons eases aetacst wp: 
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then, is not in conflict with the Sext (Bk. I, tit. 1, chap. ii): for, 
in the first place, it has reference [only] to statutes accompanied by 
a sentence of censure, through which sentence the censure is inflicted 
ipso iure; and, furthermore, that kind of a statute necessarily 
supposes and requires a peculiar power to lay a binding obligation 
upon the conscience, rendering the transgressor contumacious and 
worthy of censure. By the same token, the reason set forth in the Sext 
(#bid.) does not conflict with the limitation in question, since a legal 
precept designating the penalty to be imposed even for a crime com- 
mitted outside the limits of the state, and the executionof that precept, 
are not equivalent to ‘pronouncing judgment’ outside the territory 
[of the lawmaker]. 

6. Hence, also, we clearly see the rational basis for this difference 
between a law imposing punishment ipso facto, and a law merely 
declaring a punishment that is to be imposed. For the first kind of law 
of itself inflicts a penalty and thus necessarily extends its binding 
character and power of execution outside its own territory; and this it 
cannot do otherwise than by obliging the guilty person to execute the 
penalty upon himself, which is impossible, as has been proved. For if 
the law in question cannot compel one to, or restrain one from an 
action, much less will it be able to compel one to the execution of the 
penalty. Whereas a law which imposes a penalty that is to be inflicted 
by a judge, is by the very nature of the case, a statute binding the 
judge to act in accordance with it, rather than a statute binding upon 
the criminal; and the judge dwells within the territorial limits of the 
state. The objection may be raised that the [guilty] subject is also 
bound in conscience to submit to the punishment in question. Our 
teply is that the said subject, strictly speaking, is not bound by this 

w until after sentence has been passed, when he is assimed to be 
already within the limits of the state. age 

Hence Panormitanushas rightly noted thatit is necessary not merely 
that any crime punishable by such a law should be evil because it 1s 
forbidden by the law in question, but also that the supposition should 
exist that the deed is essentially evil, or in some other way sufficiently 
forbidden. For that law, as has been proved, can not itself prohibit 
the deed, outside of the limits of the state; and therefore it can not 
designate any penalty for the same, unless the deed is for some other 
Feason assumed to be evil or sufficiently prohibited. : 

7- As to the reason for the doubt ee was cro ems at a 
beginning [of this Chapter]! we may reply, in accor- 

faa ‘to pes a dance ane what has nae said above, that a subject 
2 living outside the territorial limits of the state, 
although he does not lose his status as a subject in the essential sense 


¥ [Vide Section 2, p. 395—Te] 


Exposition of 
Decretals, V. 
XXXIX. xxi, 


Sylvester. 


Covarruvias, 
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—or basically, so to speak—does nevertheless lose that Status, in a 
temporary sense; that 18 to say, he ceases to exercise it in relation to the 
laws of his country, since he is living beyond the range of their 


aforesaid Chapter xxi [Decretals, Bk. V, tit. xxxtx, cha xxi], which 
pertains rather to the following point. Briefly, then, I seated aes the 


_ 8. In regard to the second confirmation [of the above-mentioned 
view], the Doctors add certain limitations to the proposition stated 
[in connexion with the said confirmation]. This may be deduced from 
Sylvester, [on word excommunicatio, Pt. II, no. 7] and from Angelus 
de Clavasio (on word extommunicatio, Pt. I, no, 10), who reduce the 


limitations to this Principle: that, outside of the territory in question, 


is to be inferred that if the a i i i j i 
I ve agent 1s outside, while the object with 
Tespect to which he offends js inside, then the obligatory force of the law 


Purpose. 

In my opinion, this is the true doctri ined i 

: 9 : tine. I have explained it more 
fully ina Passage already cited [Vol. V, De Censuris, Dip. V, sec. iv}; 


+ [Not includ in thee Sees itconectly appear afer Covarruvia inthe Latin text-—T2] 
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Digest (L. xvii. 121). But if the law be negative, and if its transgression 
shall result in an injury to the state, then the offence is clearly con- 
summated in that state: even as a person corporally outside the limits 
of the state or kingdom would, if he shot an arrow and thus killed a 
man within those boundaries, be clearly held to have sinned in the 
territory of the said state, thus transgressing the law and incurring, in 
consequence, a liability to the censure, if the latter should be provided 
for by the law in question: all of which I have said in the passage cited 
above. These remarks, then, are applicable to the second confirmation, 
and constitute a sufficient comment upon it. 

9. There may be some doubt as to whether the same assertion 
may be made with respect to exempt localities when they are otherwise 
The same assertion, enclosed within a state. But this doubt —— neti 
ineohoPortion be- frequently in connexion with the canon, than wit 
gata Brake = civil ‘avi and, besides, I have treated of the 
tes aemot, locali- question sufficiently in the place above-mentioned [De 
enclosed within = Censuris, Disp. V, sect. tv]. Therefore, I shall simply 
pats state that the same assertion does indeed hold true 
with respect to localities of this kind; a reply which is, as I have said 
in the aforesaid passage, the common solution of the question. This 
opinion is held also by de la Palu (on the Sentences, Bk. IV, dist. xviii, 
a of quest. 2, art. 2) and by Gabriel thereon (on the Sentences, 

id. concl. 6), by Antoninus (Summa, Pt. III, tit. xxiv, chap. Ixxv, § 1) 
and is supported by the Summa Rosella® (word excommunicatio, Pt. Vil, 
337 § 3), the Armilla3 ([word excommunicatio,] No. 30) and by the canonists 
(on Sext, Bk. I, tit. xvi, chap. vii and on the Constitutions of Clement, 
BK. V, tit. vi, chap. ii). The same view is supported by the laws above 
cited, in so far as it may be inferred from them that a prelate cannot 
exercise his jurisdiction within the exempt territory, a limitation which 
applies to every superior. From this fact, we draw the conclusion that 
‘¢ exempt locality, in so far as jurisdiction is concerned, is considered as 
outside the [enclosing] state; since, except in cases expressly mentioned 
in the law, an ordinary superior of the said state may not execute 
therein any act of jurisdiction; and the act of binding by a statute 
or law, in the place exempted, is an exercise of jurisdiction in that 
Place; as is evident from the Sext (Bk. I, tit. 1m, chap. ii), already 
cited. Therefore, the same argument exists in regard to the exempt 
locality; and to that locality one may well apply the principle under 
ssion, namely, that ‘he who pronounces judgment outside the 

territory [of his jurisdiction] may be disobeyed with impunity. 

? [Not included in these Selections —Tr.] Ss 
3 [Aurea Armilla top tir dreary ome P.—REvISER.] ? 
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CHAPTER XXXIII 


ARE THE MUNICIPAL LAWS OF A GIVEN DOMAIN STRICTLY BINDING 
UPON ALIENS WHILE THEY ARE LIVING WITHIN THAT DOMAIN? 


1. I have treated of this question at length in Vol. I, De Religione, 
Tract. II, bk. u, De F, estis, Chap. xiv,! in connexion with the precept 
for the observance of festivals; and therefore, avoiding repetition in the 
Present context, I shall note briefly the points which I there set forth 
and shall add certain observations more suited to this passage. 

: Three elements, then, must be distinguished in every law: first, 
its binding force with respect to the conscience, which I call its 
Three elements are directive force; secondly, its coercive force, by means 
fe be distinguished of which one may be punished according to law; and 

lastly, the force by which a definite form is laid down 
for contracts and similar legal acts, so that it sometimes happens that 
an act otherwise performed is not valid. The question placed at the 
head of this Chapter will be considered in relation to these three points, 
since they Present their own difficulties, 

2. Regarding the first element there are various opinions, which 
T have set forth in the Place cited [De Religione, abid.].* 

Those who hold to the first Opinion absolutely deny that a person 
may be bound by the laws of any place, unless he has a fixed and perfect 
aue,,basis of the domicile therein, In favour of this view, I have cited 
negative opinion. 35 authorities, in the Passage already referred to, dela 


. Palu, Medina, Archidiaconus, Hostiensis and others; but I myself have 


is acquired only through domicile, or, at least, throu i-domicile. 
hi » OF; 4 gh quasi-domuci 
Proof by means of In addition to this argument based on reason, [certain 


we 
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fessed religious. But I shall pass over these instances, since they are 
not pertinent; for they have to do not only with those who pass through 
a territory, but also with those possessing afixed domicilein it. Of these 
cases I shall speak later (Bk. IV, last chapter)." 

The confirmation [of the theory in question] may be derived from 
the disadvantages [which would result if the opposite were true]; for, 
in that case, unbelievers when passing through Christian territories 
would be bound to observe the laws or rites of Christians, abstaining 
from meat on the days when it is prohibited, and so forth, which would 
be absurd. Moreover, the monks residing in the territory in question 
would be obliged to observe the synodal fasts, and such an obliga- 
tion would be a grave burden, since they have many other fasts of 
their own, which the laity are not bound to observe, according to the 
decrees of the regulars. It would also follow that a religious of a given 
Province is bound to observe the fasts, festivals, and laws on similar 
Matters, peculiar to another country, when he is a guest therein, even 
if these regulations are not common to his whole organization. And in 
like manner, a novice would be bound to observe the rules of a religious 
order as long as he dwelt in the house of that order. But these 
suppositions are not acceptable. we 

3- Nevertheless, it must be asserted that the law of a locality is 
binding in conscience upon aliens and guests as long as they dwell 
The law of a terri- therein, and in the same way as upon the permanent 
tory is binding in inhabitants. This is the common opinion of those 
aliens while ‘aay who have interpreted Code, I. i. 1 and Decretals, 
the erein, and in Bk. V, tit. xxxrx, chap. xxi, especially Innocent [IV], 
Upon permanest in. Hostiensis, and Panormitanus; it is brought out also 

beats. ina passage of the Sext (Bk. I, tit. 11, chap. ii), on which 
Geminiano and Sylvester (word excommunicatio, Pt. II, no. 4) have com- 
mented fully; and I have likewise referred to many others in the place 
cited. I have verified this same opinion by citing the authority of 
Augustine and the custom of the Church, as well as by various arguments. 
The true reason, however, is that a law is made for general applica- 


tion within a given territory, as we assume, and is therefore binding, 


for the period of their residence, on all persons actually living therein. 
The deduction is proved, first, because from the standpoint of 


338 It is necessary to the final cause it is morally necessary for the good 


fuct ime Eoodcon- Sovernment of a province, locality or territory that 
that ans, eal the laws made for the same should have this a 
iving i cean 


fe to the customs of conduct of its people, as 
tae pata aliens live with the people in question; 
¥ [Not included in these Selections—T2.] 


Sylvester. 


Augustine, 
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a fact which is frequently indicated in the Decretum (Pt. I, dist. xm, 
paces Pt. I, dist. vin, can. ii; Pt. TI, causa xvi, qu. vii, can, xxii), and 
which experien: i ise, di i i jsttipaicts jectiam si 

perience makes sufficiently clear. For otherwise, disputes and The reply to the C4S€ posited neither jurisdiction nor subjection is 


scandals would result, Therefore, since laws are established with a view basic argument of lacking, and we have elsewhere demonstrated (De 
thecontrary opinion. Censuris, Disp. V, sec. ry)! one by one the following 


points: first, that a quasi-domicile is sufficient to establish the obliga- 
tion in question; secondly, that a sojourn of a few days will suffice; 


eriehs a cause, that is to say, from the standpoint of the and finally, that the said obligation should be extended in a propor- 
te pteeric kn seat pe oo civil governor has the power necessary tionate degree to travellers remaining for a brief period in a guest- 
also the power to sags to safeguard its morals; therefore, he has house. Moreover, what we said in that same passage, with respect to 
his sf, eke Ke laws which are binding upon all living within the law on the observance of festivals may well be extended to all laws, 
aliens who ns it 's on this ground that he is empowered to punish including those of a civil nature, with which, also, we dealt there in 
he possesses Tlikew: “ithe. therein; hence, by reason of these faculties passing, but at some length. ies 
in activities aia © power to bind by his laws all persons engaged It may furthermore be added incidentally that this doctrine is 

wirjin fils realm, in so far as such an act of compulsion applicable to religious persons who are pilgrims or guests in alien 


is necessa : : igi H 
ty to the welfare of his realm, Inwhat fashion this PTOVinces or religious houses, in so far as relates to 
doctrine may be ap- the peculiar regulations of those provinces or houses. 


Hied to heres of T mention this fact, because some writers hold that 
y persons of a religious calling, when travelling, are 
: exempt from such regulations on the ground that they have no terri- 
tory of their own, since the spirit of religion may be [considered as 
being] diffused throughout the whole Church. But this fact does not 
Prevent the religious from having their own domiciles, according to 
the argument in the Sext (Bk. V, tit. vi, chap. i); and as to the point 
in question, the separate monasteries and provinces may have their 
own observances. We hold, then, that aliens are bound by these, for 
the time that they remain in such surroundings, due proportion being 
observed; for the principle involved is the same [as that in the case of 
the permanent residents], unless religious custom itself concedes to 
e aliens some particular exemption. ¢ vate 
: 6. Finally, it is evident from the foregoing that certain persons 
have been mistaken in saying that aliens are bound to 


5. The basic argument of the contrary opinion has been refuted 
by the foregoing remarks. For we have already proved that in the 
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such an extent that they may be bound by the laws of the territory; 


Che aie ant ot partly because power in the sovereign and subjection 
EGER aha — are correlative, and we have proved 
abe a - € prince, so that there is a correspond- 
atime de ns - other extreme; and partly in view of the fact 
ae = gation is (as it were) transient and relative, even so 

mporary subjection (so to speak) is sufficient therefor, the sole 


. im consequence of his act and despite : 
otter fe a pontvinys even so any a. who wills to sojourn a a ped wpe Sarl observe these laws, merely to avoid scandal. For this 
manifest a nai, a time, by that very act manifests or should fees os ean by the is not true. If it were, they would not, in the absence 

t territory, in pias ject himself temporarily to the government of but also because 2f Of [possible] scandal, be bound in an absolute sense 
ws. ‘This state: crything relating to general habits of conduct and pepe selves and in secret, to obey these laws. Therefore, it must 
ment is confirmed by the converse argument. Foran aliens are ina sum. be stated that, although the occurrence of actual 


drawing from it for a brief period, jection =~ °f ¥>- scandal accidentally increases the obligation, never- 
: te : theless, scandal is not therefore the true basis of the 


obligation ; on the contrary, it is at most an occasion or motive which 
impels the legislator to make the law. But the obligation to obey . 


consequently, during that tim, i does 
: ¢, he is not actually a subject. Hence pse; j 
Gabe aa also hold true; for the prin ake is me same, and this law does not lapse even if the particular motive does lapse; just 
that in both cases equality—that is to say, due . as the carrying of arms in a given place or at a given time is 


Proportion—shall be obsery, [Not included in these Selections.—Tx.] 
z in = 
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forbidden in order that quarrels may b 
i y be prevented, and wi 
forbidden to adorn themselves in this = that specified ae 


merely on account of the scandal, but per se, by reason of the laws 
themselves, So it is in the case under discussion : 


been explained. 


7. But one may ask whether a law for an i 
‘hether a lay y state or territory may be 
ea made which is binding only upon the aliens Gallia 
therein. For Innocent [IV] says (on Decretals, Bk. V, 


inhabitants and eatin (as it were) upon-the non-residents. It 
iy be t ent was influenced by the fact that the principle of 
uniformity, and of the accessory which follows upon the nee 


not be applied if the law related only to non-resident foreigners, who, 


essentially and direct: P 
prince re festa ¥> are not subjects of the commonwealth or 


The true answer, 


Panormitanus, more decidedly; and Sylvester, too. The principle, 
init is the same, applied in due Proportion; for it concerns the 
Seneral welfare of the state or commonwealth to regulate the manner in 


Al pv beenae- which non-residents shall conduct themselves while 
binds Sagres there, and 


* [An example of this maxim would be a ii 
Promise is the primary factor or principal. If the promise lapses, the oath lapses also. 
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to the locality in question but also to the non-residents themselves, 
observing a due proportion between the two; for thus the said laws 
will satisfy every qualification for placing those non-residents under 
a valid obligation. 

8. On the second point, regarding coercive force, that is, the 
question of whether by that force also a law is binding upon —— 

i ; —in other words, upon non-resident aliens—a specia 

= Sesation "the reason for doubt is aed from the Decretals (1bid.), 
Sut. in which the following question is raised: when a bishop 
issues in his diocese this general decree, ‘If any one shall be guilty of 
stealing, let him be excommunicated,’! will the decree be binding upon 
aliens? To this the Pope replies that it is binding only upon the 
subjects of that bishop, a reply for which there can be no other reason 
than the fact that the bishop does not have coercive power over aliens, 
but has it only over subjects. Saou 

The Gloss thereon [on Decretals, ibid.] replies, as to this point, 
that such a decree of tl aar gene oe - gai agai not or 

inea SUCh, but in so far as they have become subject by 

in tose foe: reason of their offence ; oat accordingly holds that the 
ee text [of the Pope’s answer] must be interpreted as 
referring to those who are subjects by whatsoever title. However, this 
explanation in reality inverts the force of the Pontiff’s response, and 
tenders it frivolous and absurd. For that is the very point at issue, 
namely, whether the said aliens are subject by reason of their offence; 
hence [the Pope] is speaking of subjects, not in the sense employed 
[by the Gloss], but in that in which inhabitants are designated simply 
as subjects. Furthermore, a certain inconsistency is involved in the 
teply quoted from the Gloss. For in a case of punishment by excom- 
Munication, the proximate reason for the subjection of the offender 
cannot be the fact that an offence has been committed in a given place; 
on the contrary, one must necessarily assume the existence of an 
obligation to obey the prelate of that locality, since for excommunica- 
tion there must have been contumacy in regard to the Church, and 
since an offence against the natural law, as such, is not a sufficient 
ground. This being the case, as I presume from the very nature of the 
question, a condition of subjection existing before the commission of 
the offence must consequently be assumed, from which subjection 
arises the obligation of obeying a law embodying a given prohibition 
under pain of excommunication. Hence, since the discussion in the 
text concerns this censure, aliens may not be classed as subjects by 
Teason of an offence, but are termed thus, because they were inherently 
subjects, before the law or offence in question existed. So also 
Panormitanus and others interpret this same text [on Decretals, ibid.], 


* [This quotation, as given by Suarez, varies slightly from the text of the Decreials—Ts_] 
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Panormitanus, 
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admitting, in consequence, that aliens are not included under the 
censure when it is imposed in a general decree, 

_9- Nevertheless, it must be admitted that a law made for a given 
territory does apply, even as to its coercive force, to non-resident 
The opinion of the foreigners who linger therein; that is to-say, such 

ei foreigners may be punished in that territory for the 
transgression of the said law, either through a judge, or through the 
force of the law itself, if the latter carries with it a penalty, ipso facto. 
is the opinion of the authors cited above, as well as of the com- 
mentators on the Decretals (Bk. V, tit. xxxrx, chap. xxi). The reason 
1 : same title of subjection, or power, is operative 
in regard to this coercive force, as that which was shown to be valid in 
; ndeed, directive power would not be effica- 
cious unless coercive power were annexed thereto. Besides, if an alien 
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oo and against that state; and therefore, by reason of this offence 

wealth jingu ti subject to the coercive power of the common- 
€stion, acco: 3 

[Novels, LXIX, rn ase to an Authentica on the Code, III. xv 

ro. However, the following limitation is usually added: that the 


metre foreigner shall not be superior in rank to the author of 
€ law in question, since no superi i 


by coercive authority, _ For instance, if a bishop should impose a pro- 


of excommunication to be in- 
tan should act contrary thereto, 
that metropolitan could not [by 
enalty of excommunication. This 
excommunicatio, Pt. I, no. 9) and 
(Bk. V, tit. xv, chap. i, no. 11 
Decretalss BE, ecu, scham ghee Pe 


)» Wherein he extends the rule to a ply to 
Sr em = a ik, Saying that neither the archbishop, nor pair 
bout? otending within the diocese of a suffragan or bishop, can be 


this principle applies to a superior i jurisdiction; for 

although one prelate may be the equal ee ae superior of 
Temains within the diocese of the latter, 

» Wherefore he can also be bound by its 


diocese. Ccount of an offence committed within that 


Chap-XXXIII] Are Municipal Laws Binding on Resident Aliens? 499 


civil laws, according to an opinion also expressed by Innocent, on the 
Decretals (Bk. I, tit. xxxiu, chap. xvi), and supported by the Digest 
(I. xviii. 3). The reason for this view is that a dignity without juris- 
diction does not exempt the person enjoying that dignity from sub- 
jection because of an offence, just as it does not exempt him from the 
obligation of obeying the law violated; and therefore, such dignity is 
incidental (so to speak) in relation to jurisdiction. 

The foregoing holds true [only] from the standpoint of ordinary 
law, and on condition that a given person is not [specifically] exempted 

i by reason of the said dignity; for in that case, one 
be puniabed by ac buhon cannot be punished by another bishop of equal 
other of equal rank. rank. 

On the other hand, when any person is superior in jurisdiction, 
it is clear that he may not be bound by an inferior (Decretals, 
ibid.). Moreover, just as such a superior is not subject with respect 
to coercive power or punishment, neither is he subject with respect to 
directive force or obligation in so far as this obligation exists by 
virtue of a law; for the principle is the same in regard to both sorts 
of subjection, the law itself being dependent upon jurisdiction. 

ether or not the person in question may be bound for some 
other reason, however, is a point which we shall discuss later, when 
treating of the lawgiver himself;! for as to this question almost the 
same principle holds. I 
11. Therefore, in answer to the objection a, on > basis of 
.,., the Decretals (Bk. V, tit. xxx1x, chap. xxi), it must 
rel the Becretals be said that if that passage the reference is not to 
Rare toalawor a Jaw or to a statute, but rather to a precept or 
a ctor sr sen sentence passed by an individual, although it may 
aren widact: °Y 2" be made in general terms; a fact which is clear from 
the text, and which is agreed upon by all the inter- 
Preters thereof. 
But it is necessary to explain the difference between a statute and 
The difference | a precept, that is, a general sentence passed by an 
*etween these. individual. Siena : 
Panormitanus thereon (Decretals, ibid.), _gives the following 
answer: such a sentence operates [only] at the time when it is passed, 
So that it binds only those whom it finds at that time suited to be so 
bound ; whereas a law is always operative and therefore always binding 
[even] upon persons who have newly become subjects. i 
However, this answer is not acceptable, first, because according 
The explanation to the Decretals (ibid.), a general sentence of the sort 
givenbyPanormi- described does not include foreigners, even if they are 
caren Se actually present within the territory affected thereby 
* Bk. III, chap. xxxv of De Legibus, which is not included in these Selections —TR.] 
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inten te sentence is Promulgated; but if a Precept or sentence is 
= In terms of a statute it will apply to foreigners; and therefore 
inction must be drawn [between the sentence passed by an 


not hold good. For if, through a Precept issued by an individual, 


to persons newly born in the region affected, a 

c rhe » as well as to those who 
newly transfer their domicile ysieaas even if the said persons Pa: 

; the precept was imposed. 
other point to be pa is that a ices not only pre- 
punishes of its own force and i. to, and 
oats mie itself a Sentence legally framed; but the Sotigadon 
posed by the ap [of an individual] extends, no less than does the 
) Sentence, to those who, after the first blica- 
oe - = a statute [or precept], come into the feerticy is faeste 
concerned, vf sits : = re Consequently, as far as this pa 
A 1s the same Principle applicable [to a statute, and] 


ort 2 precept issued by an individual, which also endures, according 
iat: or while he remains in office? 
nd, in the case of a [violated] statute it is under- 


18 committed by a foreigner who recently has come thither, then why 


will not th 1 i * 
Pes of nnd? PM of jen declared ne 


12. Therefore, 


Seuli™ple precept Petual; while the precept of an individual is transitory, 
Sie ee ran lenge to change. Hence it follows that 
and is held — ity is likened to custom, 

to be well known to all, and laid aie for oheiteaieg byall. 


(Sib, P1255 De Legis, Bk. I, chap, xis-—Ta 
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On the other hand, the precept of an individual has not this equivalence 
to custom, nor is custom introduced thereby, since a precept is easily 
changed, nor is it wont to be so widely known; so that a Precept of 
itself binds only the inhabitants of a territory, its true and permanent 
subjects; whereas a statute is binding upon all who reside in that 
territory. 

Therefore, another distinction should be taken into consideration, 
namely, that a law (/ex) is made for a given territory, since it is the 
‘law of the state’ (ius civitatis) as Bartolus said, or ‘law of the territory’, 
(/ex territorii), according to Panormitanus, and consequently is binding 
by means (so to speak) of the territory itself; that is to say, in so far as 
the persons bound dwell within that territory, just as a local interdict 
binds those living in a given locality. On this account a statute, outside 
the territory for which it is decreed, has no binding force over persons 
who are in other respects subject to it, a fact which we have noted 
above.' On the other hand, the precept of an individual—that is, a 
Personal precept—is directly applicable to the persons of all subjects, 
so that it presupposes subjection and is therefore not binding upon 
aliens even when they are living in the territory affected. On the 
contrary, it may bind subjects even though they are living outside of 
that territory, as I have said elsewhere (Vol. V, De Censuris, Disp. V, 
sect. v),? in a passage wherein I made many observations on this diffi- 
culty. Here, however, I have merely attempted to indicate wherein the 
doctrine in question is applicable to all human laws, including civil laws. 

13. A third point proposed above [Section 1, this Chapter] is 
whether or not a law prescribing a given form for legal trials, contracts, 
The third [element, Or Other similar acts, and invalidating those carried 
* source of] doubt. ont in any other form, is efficacious within its territory, 
even over non-subjects. aia 

Upon this point, it must be briefly said that, in this respect, also, 
the law must be obeyed in its own territory, and that the act in question 
Must be adjudged in accordance with that law. Such is the opinion 
held by Bartolus, Jason and others, on the Code (I. i. 1); by Felinus, 
on the Decretals (Bk. IV, tit. 1, chap. i, nos. 2 and 23 et seq.); and, with 
excellent comments, by Panormitanus (Consilia, Pt. II, no. 52), and 
Tiraqueau (De Iure Primogenitorum, Qq. 46 and 48). The meaning 
of this statement, indeed, is that an alien who nee a will af a 
An alien making a iM a given territory, ought to observe in so doing 
will or contract inion veces by oke ad of that realm. Therefore, 
posed gr ah when the said form is not observed, the contract ts 
Prescribed in the question is invalidated by the force of the disregar« 
“scality where he is law, and will be void even though made by an alien; 
a rule which holds also with regard to the other acts mentioned. 

* (Supra, p. 395; chap. xxxii—Te] 2 [Not included in these Selections —Ta.] 
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' The reason for this fact is that the said law is a rule governing the 
act itself, in so far as relates to the power of binding by virtue of locality, 


in that locality to observe also the form of procedure which it pre- 
scribes; and, just as it includes the power to punish, so also it includes 
the power to invalidate. [The truth of] the consequent is made evident 
‘by the same reasoning [as that applicable to the antecedent], and also 


This doctrine is supported by those same civil laws to which the 
authors above cited refer at length; and since these laws fall properly 
within the field of those authors, I will not tarry longer over a discussion 


_.14. However, from the foregoi temarks, we may infer that the 
validity of the acts in question, Ses ee binding ae in the court 
Hence it is inferrea Of Conscience, must be viewed in accordance with laws 
that a positive law Of this character; since a Positive law nullifying such 
aren actions has the same effect upon their binding force. 
sequently i « same statement must be made with regard to 
io binding charac. legal trials; for they should be carried on in accordance 

with the form and mode Prescribed by the laws of the 


ity; all of which the above-cited authors set forth at greater length. 
t this point there arises the question of taxes, ea whether 2 


el 
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located in a certain place, or an act performed in that place, then 
there will be an obligation to pay that tax, even on the part of an 
alien, generally speaking, and assuming that the tax is a just one. But 
such an obligation does not exist with Tespect to other taxes, which 
are of a personal nature. On this entire question, I shall have much to 
say in Book V.1 


7 [Not included in these Selections —Tr.] 
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CHAPTER IX 


ARE THERE OCCASIONS WHEN A LAW, AS A WHOLE, AUTOMATICALLY 
CEASES TO EXIST, WITH THE CESSATION OF ITS CAUSE? 


I. Since a law is essentially perpetual, and is enacted for the sake 
, of the community, it is manifestly incapable of lapsin 

seen tient ie te through the SOBA of a Pt a id 

Stich sake — For a law does not cease to exist because of the 

RE legislator’s death, nor because his successor dies, a 

point that is clearly demonstrated by our earlier discussion!; and 

therefore, it is not abolished by the mere passage of time, since it 

should [as a general rule] be established as valid for an indefinite period. 

If, indeed, it is occasionally possible for a law to be enacted with 

teference to a specified period, that is nevertheless an. exceptional 

occurrence and such a law carries with it—subjoined, as it were—its 

own abrogation, which is to become effective at the time so specified 

and which comes under another class of annulment, discussed below 
{in Chapter xxv].? 

Again, laws do not lapse from any defect on the part of those for 
whom they are enacted. For a state or a people, viewed as a community, 
1s essentially perpetual, persisting through a continuous process of 
Succession; and though a given state, or people, may suffer complete 
annihilation, such an event is rare and, practically speaking, does not 
call for consideration. ory. 

Therefore, the only way in which a law can cease to exist is as the 
Tesult of a change in the object to which it relates. This change, in a 
physical sense, may occur in any one of various ways; but for present 
Purposes we need to consider only such changes in the subject-matter 
of laws as concern the essential reason for the imposition of the legal 
obligation upon that subject-matter. For, assuming that the said 
Teason persists, the [corresponding] law will not cease to exist on the 
ground [of a change in its object]; and accordingly, it will not in any 
Seise cease to exist, unless it is repealed, since it is derived from no 
other mutable cause as a factor in its preservation, a point which we 
have made [above, in Book I, chapter x].? : 

If, however, a change does take place in the object of the law, that 
object being regarded from the standpoint above specified, then, what- 
€ver may be the source of this change, we are confronted by the same 
question, namely: whether or not, by virtue of the said change in its 
subject-matter, the law itself ceases to exist; for this is equivalent to 

¥ [De Legibus, ich is not included in these Selections —TR.] 
+ [is Chepezr nce inladed tr thse Slcons=—T 
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inquiring whether, upon the complete disap i i 
e pearance of its entir 

Teason or end, the law also disappears, being altogether extingaishal 

and abolished, But I have employed the phrase, ‘upon the complete 


cerned with cessation in tegard to some particular act, nor with any 666 


icaen change of a partial character, transpiring only on one Occasion, 
or wi eee to a given part of the law’s subject-matter and for a 
given period of time; masmuch as our discussion of this partial change, 


would indeed be Possible to consider in this con i 

i ) text a different as 
= Psine change, either Perpetual change affecting some notable aim 
. fe subject-matier of the law, or temporary change affecting the 
jh wa that subject-matter; but I shall deal with these aspects in 


2. The other distinction, however, which was also laid down in 


The cessation may CONtrary and negative), most emphatically demands 
on cither contrary consideration at this point: partly in order that we 


ie obj eS Ton 
etic LN es a law, then, is said to alter by contrariety,3 when- 
tn PeBrect dimer of a change in subject-matter or in [external] 
a ms or circumstances the observance of the law becomes 


departed entirely from the subject-matter thereof, although, despite 


evil, nor impracticable, nor a aifuses mc 
a rah elidage cera occurs, then, in the entire subject-matter of 
: 8 in @ contrary effect,# no occasion for doubt 

A change with con. OF argument arses. For all authorities acknowledge 
ie - uadee such circumstances the law ipso facto ceases 
exist; Inasmuch as these very circumstances divest 


. > [The terminol is techni a2 ‘ 
is said to Speen 2 when ion ance guble to translate without cir rcumlocution. Cessation of law 
spt: to exist Revises ] Tt is said to be negativa, when the reasoa 
z: throug ich the observance of the law a 
becomes harmful or impossible—Tz-] 
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it of its just character, wherefore it is divested of its character as law, 
since (as we have often said, quoting Augustine [On Free Will, Bk. I, 
chap. v])an unjust law is not law. 

The antecedent is clearly true. For a law enjoining anything 
wrong, impossible of fulfilment, or devoid of usefulness for the common 
good, is unjust and null, a point which is made manifest by our dis- 
cussion in Book I; and as the result of a change with contrary effect 
occurring in the object [of a prescription], the thing prescribed becomes 
wrong, impossible of fulfilment, or useless, as we have already explained; 
therefore, if a law should continue to exist [after such a change had 
transpired], it would then be enjoining something wrong and would 
thus itself be wrong, or else impossible or useless, wherefore it would 
be unjust. 

Consequently, in the event of such [a change], it is not necessary 
for the prince to revoke the law before the latter can licitly be dis- 
obeyed; nor is it necessary even that the said law be abolished by 
Custom, since its non-observance becomes just prior to the introduc- 
tion of that custom; and for these reasons I have declared that the 
law ceases, tpso facto, to exist. This truth is, indeed, self-evident 
whenever the very observance of the law becomes wrong, since the 
continued existence of an obligation to do wrong is inconceivable. 

Moreover, the same assertion applies when [this observance] be- 
comes impossible; for no one is bound to attempt the impossible. 
Furthermore, in so far as relates to the community, a_ virtual im- 
Possibility suffices [to dissolve the obligation]. Accordingly, when 
such an Impossibility presents itself,2 the law in question ceases ipso 
facto to exist for the community. Therefore it also ceases to exist for 
individuals, . 

The same reasoning is once more applicable when the subject- 
Matter of a law becomes useless and vain from the standpoint of the 
common good. For, by virtue of that fact, such subject-matter is 
tendered incapable of imposing a legal obligation upon the community, 
and consequently, incapable also of imposing it upon individuals. 
Soltis necessary, however, that such a change, effected universally 
in the entire subject-matter of the law, shall sa a er Serene 
There i- fact; for, in doubtful cases, a law always retains 
dence of such rightful force and foothold (so to speak) and the pre- 
pray le te sumption is always in favour of the justice of the law. 
forge. The chief argument in support of this contention isthe 
fact that, when the change is not evidentand clearly apparent toall,a lack 
of significance and universality in that change is indicated. Therefore, 
in so far as concerns this point, there seems to be no need of additional 


* [Chapter i of the De Legibus; supra, pp. 105 et seq—TR]- ‘ = 
> [This English clause is an intespretation of single word, func, in the Latin text. Tz.] 
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distinctions as to greater or lesser doubt. On the contra certai 

- > Certain 
knowledge should be absolutely required, although it will suffice if 
this esate 3 is based upon the public and undeviating opinion of the 
people. 


it would seem that such a cessati n d 
bie ee on does not suffice to destroy the force 
The first argument in su: is view i 

7 in support of this view is as follows: the 
same Proportion and relationship apparently exist between the whole 
[reason] and the whole [law], as those which exist between the respective 
Parts; but, when a negative! 
in fe reason for a law, the obligation imposed by the law does not 
[on lat account] cease to exist; and therefore, when there is a general 


A third argument js this: when the reason or object of a law 
Bi % im a purely Negative sense, the law can still be ahechot without 667 
a seas Sy by virtue of the same binding force, it should be 
= as long as it has not [positively]been revoked. The antecedent 
The sumption based on the very meaning of the terms involved. 
~ we a oe the Consequent is proved, indeed, by the fact that under 
He ey th ae described no Peril is involved in the observance 

» Whereas great peril may attend its transgression, partly be- 


Finally, one could ¢ 
who declare that a law a 


: [The Latin at this point has 4 i 
* [Sere Pp. 53 wage De Legos ee? 
3 [De Legibus, Bk. V, chap. zit, which is nor ergy 3 


referring to iué, above.—TR.] 
wand ae 
in these Selections —Tr.] 
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the law may disappear. To these authors I have alluded at the be- 
ginning of the preceding Chapter [Bk. VI, chap. viii].1 

5. Nevertheless, the commonly accepted opinion is that a law 

ceases to exist, when the reason for the law disappears in a general way, 
On what occasions that is to say, more frequently than not in regard 
ST ceases f° to the community as a whole. 
Secccncs of the This opinion is, first of all, the view of those persons 
reason for the law. who assert that, when the reason for a law disappears 
in a particular case (even though this cessation be purely negative), 
the obligation imposed by the law also disappears, in so far as con- 
cerns that particular case. For these same authorities are compelled, 
@ fortiori, to make a similar assertion with Tespect to-total cessation. 
Accordingly, we may cite Panormitanus, on the Decretals (Bk. III, tit. 
xLrx, chap. viii [, no. 38]) in support of the said opinion. Innocent, 
Antoninus and other writers mentioned in the preceding Chapter! 
clearly indicate, in their comments on this passage, that they support 
the same view. The point is more clearly made, to be sure, by Peter 
Ledesma ([Theologiae Moralis,] Pt. Il, chap. iv, qu. xvii, art. 2, 3d 
doubt, ad 4 and qu. xviii to 12th doubt after the second conclusion, 
and 14th doubt after the third conclusion), and by Covarruvias (on 
Decretals, Bk. IV, pt. 1, § 9, no. 8 and zbid., Bk. III, tit. XXVI, chap. x% 
no. 9) where he cites Fortunius (De Ultimo Fine Utriusque Luris 
Canonici et Civilis, Mat. xv and xvi). Castro (De Potestate Legis 
Poenalis, Bk. I, chap. v, docum. 3) upholds a like opinion, as do 
Cajetan (on II.-II, qu. 147, art. 5, and in other passages above cited) 
and, in general, the commentators on St. Thomas (I.-II, qu. 96, 
art. 6). Soto expresses himself in a similar manner, but he appends 
a limiting condition which it will be necessary for us to consider before 
Tecording his true argument and solution. 

6. A question may be raised, then, as to whether, when the reason 
for a law ceases in a general way to exist, we should conceive of the 
law as also ceasing to exist, 7pso facto, in such a way that its non- 
observance on the part of the subjects would be licit, nor would it be 
necessary for them to await a proclamation or revocation by the prince ; 
or whether [, on the other hand,] we should say that the law becomes 
void for the reason that with the disappearance of its cause, the prince 
is bound to abolish that law. ; 

For the remaining authorities (with the exception of Soto), even 
though they may not expressly bring up this point, are clearly referring 
to cessation ipso facto. Confirmation of their view? may be found in the 
fact that if that view were not correct,? the disappearance of the law 


In this special mode would not differ from a revocation thereof; rather, 


* [Not included in these Selections —TR.] 2 [Simply hoc, in the Latin.—Tr-] 
* [Simply alias, in the Latin —T.] 
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> Cause ior abrogating the law 
consequence of the said [mode of diespipcatanes] oe reason for the law ceases to exist. For this subject-matter may [still] 
causes may be assigned. A further confirmati eiiae A er “= be not evil, and [even] useful to the state, though it may not be such 
Seapiess as it was formerly nor [absolutely] necessary, as it was before; because 


this [change in the reason] does not sufficiently justify the immediate 
and necessary conclusion that the said law is abrogated. 
A confirmation of the foregoing argument may be derived from 


Thus the explanati i : s 
true and “SO ee y ee concerned with the the objections [to the opposing view]. For it is contrary to a due 
Gloss. existence, in accordance with the etna i = ap ond pipes 668 regard for order that the law laid down by a superior should be dis- 

and more clearly with other arts of the ‘Gl esac obeyed without his consent, as long as it is licitly and easily possible 

tit. rx, chap. xi, word FS aa i (i (on Deesiegy B k. I, to obey that law, inasmuch as such disobedience may give rise also 

§2 (Sed stiendum), word causa: Gnkagbid a Il St ly Cana to scandal and disturbances or to fraud within the state. A middle 

can. vii, and the text itself) Butwh a ee course, then, may be pursued in our deductions, as follows: when the 

sion of the cessation of the cause oat Speak in os present discus- cause or reason of the law ceases in a general sense, the law also ceases, 

speaking [precisely] of the adequar. sobs, OF end. of a: law, aaa in itself and ipso facto; but, in spite of this cessation, the subjects 

said, that the cause Ceases in sr 5 otherwise, it would not be cannot licitly begin to act in opposition to the said law before the 

adequate cause ceases, the law also sh aien Therefore, wheal prince has proclaimed its cessation, because this limitation is expedient 

the will of the prince and the utili = Cease, pte facto, Soe. biae : for the common good. We arrive at that conclusion in the same way { 
the said cause, Accordingly ifsuch 2 Bis the: law. ans dependent upon : as we arrived at the assertion made by us in the preceding Book,' feu 
beginning, the law could not have b. ae hod not existed from the namely, that a penalty is often incurred ipso facto, but has no binding 7 
it cannot justly be kept in ex; ve Deen set up justly; and therefore, force before a declaratory decree is issued. ie 

7. Nevertheless ee 2 eS andlep endently of that Beren. 8. In order to expound my opinion, I assume from what has been i: 

says (De Lustitia et Ture BL Y Supports the contrary view. For he The subj said above that the subject-matter of human law is 

totally ceased. to exist, then th sky V1, art. vili): “If the cause has of human law is twofold.? For one phase of that subject-matter is of 

theless, it does not lose Ca foe alo shonld Cease to exist; never- oe such a character that, viewed in itself, it is righteous 

by custom.’ It is evident nies Sot wees xi Togated by the prince or and involves an act of virtue. Examples of this sort are the precept 

Cessation of the cause, since he d ie ese eking hiere if the neganes on fasting, that on praying, and so forth. The other phase is in itself 

to a particular instance would s fice “ that its occurrence with regard ofa neutral character. Examples of such subject-matter arethe bearing 

Reece vet thae mae ? ce to deprive the law of its binding or not bearing of arms; the taking of this or that object from a given 
ad 1) he practically re Ra es “r Passage (ibid., Bk. II, qu. iv, art. ¥ place, and similar instances. 

he; incumbene Bi Ae US assertion, saying: ‘For though it may In consequence of this dual subject-matter, there arises another 
Permissible for he subice S Spi to change. this [law], it is not difference, relating to the laws themselves. For, inasmuch as all human 
as the natural law ene Siepia Opposition thereto, so long : laws establish some deed of commission or of omission as coming under 
thing legally prescribed), unl a ag (that is to say, permits the ' the head of a given virtue or vice (a fact which we have already pointed 
contrary to natural law.! on [ ae Precept in question] has become out), consequently, when the subject-matter of a law is essentially 
ceases to exist ipso facto, bet ©, then, does not believe that a law and of itself endowed with a righteous character, it is established 
”, wore abrogation, so long as the reason Proximately through the said law under the head of that virtue to 


therefor does n t A i 
Y to the Ln such @ way that the thing prescribed which of itself and intrinsically it pertains. For example, fasting is 
Put into the category of temperance, while omitting to fast is in- 


To be sure, h, iS 
ure, he does not state the basis of his opinion, but he does temperance; and other examples could be pointed out, in like manner. 


indicate that, : dard of virtu 

involving a binding ob ie ee subject-matter of a law is capable of : Moreover. the same holds true in all cases in which a stan of virtue 

it is not repealed. Yet ae mae seme she sie — siete . one through the efficacy of a law, be dg aka grelac ei 3d 

i ; : Dject-matter o: me og ae i i scictee 

3 re De = involving such an obligation simply becanse the ; Matter. A case in point is that of the law fixing a given pric 
‘hotstion, a8 given by Suires, varies slightly from Soto's text.—Tr.] : Sere Ben wai oe ‘eg, BO I, chap. ii, $§ 17 o seg—Te] 
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Prior to the establishment of the law, this price did not 
soaderd of justice; but after it has been devetiine! Ee dene 
a ROR such a Pandan; and, therefore, the act prescribed ‘by 
W 1s put into the cate f justi i iolati 
the law becomes an act of big ere as Se 
On the other hand, when an act is itself of a neutral character 


case, all the righteousness of the act must be ascri i 

j SESS ¢ ascribed to the said eni 
an the basis of which tighteousness! the act becomes in Fs = 
obligatory and necessary, by the force of the law. 


[necessarily] adequate [to justi i 
cessari ‘ Justify the various precepts], i ch as 
fea Fo 1S Not essentially and for PB oe pa 
“y* . =e i 
utility in Tegard to ag ao cel ae 
9. Accordingly, I hold, first: that a law prescribing an essentially 
act, establishing it as falli g intrinsically within 


an [essentially] vir- : = x 
tuous act does Ke the subject-matter of virtue, does not cease to exist 


cerned, and may perhaps h 
ps have bee; . 
not have made the law independently pres hi] that be eee 


upon this kind of virt 
of every extrinsic4 end 
: {Assuming that the Latin word illa is not 


Reading extrinseco with the 18. : =e! —Tr. 
clearly indicates that the fms reaing is comaee pet which is the term oe used. The context 
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for its continued existence; and, therefore, it will not be rendered 
void, 

A confirmation of the foregoing argument will be found (if the 
matter is carefully examined) in the fact that, under the circumstances 
described, the adequate cause of the law does not cease. For the most 
potent cause, end and proximate reason (so to speak) of the said law, 
consist in the righteousness of the act which it prescribes. Theréfore, 
there is no reason why the law should cease to exist. 

Finally, as long as the prescribed subject-matter together with 
the formal reason therefor shall endure, the obligation imposed by 
the precept remains. For, as St. Thomas has declared (1.-II, qu. 100, 
art. 9, ad 2), what the legislator purposes to prescribe, is one thing, 
while the end for which he purposes to prescribe it is another; and 
accordingly, just as the precept is of itself binding with respect to the 
former, and not with respect to the latter, even so, conversely, as long 
as the former endures—and provided that it shall continue to include 
4 reason sufficient to justify the precept, this precept, too, will endure, 
though its extrinsic end may cease to exist. 

The point may be clarified by means of examples. For though a 
law on fasting be established for the purpose of mortifying the flesh, 
and though a community be conceived of which does not need such 
4 means for the attainment of that end inasmuch as it possesses many 
other means [for the same] or a similar purpose, this law—I repeat— 
will nevertheless be binding, a fact not open to dispute; but if the act 
Prescribed by it should cease to be an act of temperance, as might 
Occur in a case of extreme necessity, then, indeed, the law would 

lapse. Similarly, if some law should fix the price of wheat, the binding 
force of that law would endure, even if all the extrinsic reasons or 
other advantages thereof should disappear, as long as that price con- 

669 tinued to be equitably just in the sense that it did not become mani- 
festly inequitable; but if, on the other hand, the situation should alter 
to such a degree that the sum fixed would be manifestly unjust, the 
law would cease to exist. Similar illustrations could be drawn from 
other situations. : 

Io. Accordingly, one infers that . re opted ends ket fi 
insic and extrinsic, of the law in questio 
onde a ager eae to exist, then the law itself would cease. How- 
trinsic, ceases “85 ever, careful reflection will show that in such a case 
exist, the law itself the end does not simply disappear in a negative sense, 
sp but is transformed with contrary effect, since the 
subject-matter does not retain its virtuous character, but rather 
Score vicious, so that it is incapable of serving as Seki rec si 
2 binding law, Evidence confirming this assertion is found in 
veyees he the circumstances described, the binding force of the hw 


St. Thomas. 
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will lapse not only in 1 i i 
general but also in particular i 
— to the act or the subject-matter bivalved. Accordian! ‘ine 
pens, that in such a case the law ceases ipso facto, without any other 


rh : : 
esi - merely in a negative sense, but even with contrary 
» Masmuch as the tribute becomes from that moment unjust. 


excessive in thei i 
site ad ee degree. For such a Cessation, as is clearly evident, 
of a negative, but of a contrary nature. 
assertion? thattt ee Bae £ amet note with respect to this [first] 
relers to law in the strict sense of the term. For in 


Prescribe that a fast be obs ed 
month; if it is evident he is i 

special need or occasion aa fates “cept 1s imposed because of some 
before the month expires, then we 
ceased to exist. Fi or, in the case of 


recept is * the transgression of such a 
a i pc sae oe Riemp crance, for rare but one of dis- 
law. Such 4 gos Sear: € find a different situation in the case of a true 

Primarily at the rectitude of virtue under which 


oF Bie act is classified as if by its very essence. 


[Reading revocatione, in accordance i : 
our own Latin text.— ER] with the Paris edition of 1856, not recordatione, the reading of 


> [Vide supra, p. 426; the fr ; 
* [Reading intrinseca for Foren nn asd of this Chapter —Te.] 
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11. I hold, secondly: that when an act of a neutral character in 
a tae ibing itself is prescribed by a law for the sake of an extrinsic 
an act of a neutral end, then, if the adequate end of the said law ceases, 
geede. for the in a general sense, to exist, the law itself ceases per se 
end, itself ceases to and ipso facto, as does the obligation which it imposes. 
Bes The reason for this fact is that, in the situation 
"described, the negative cessation of the end is trans- 
formed into a contrary effect, inasmuch as it unfits the subject-matter 
in question for law. This assertion is proved as follows: an act which 
is in itself of a neutral character can never be prescribed of itself or 
for its own sake; for an act of that sort, considered as such, is not of 
itself desirable from the standpoint of righteousness; on the contrary, 
ifit is thus prescribed [for its own sake], it will not be rightly prescribed; 
moreover, it is still more certain that such an act does not afford 
subject-matter for law, unless it is prescribed for the sake of some 
common advantage which it may promote or because of which it may 
be necessary ; but when the end of the law ceases in a general sense to 
exist, the act in question necessarily becomes useless with Tespect to 
the common good; therefore, it becomes for this very reason incapable 
of being rendered obligatory by human law, and the law itself con- 
sequently ceases ipso facto. The consequents and the major premiss 
are quite clearly true in the light of our previous remarks. The truth 
of the minor premiss, moreover, becomes evident through our hypo- 
thesis. For we have assumed that the adequate end for the sake 
of which the act was prescribed, ceases to exist. Yet it is impossible 
that this should occur save [for one of two reasons]: either because 
the good which was the proximate aim of the act in question is no 
longer advantageous for the common good of the state; or else because 
the act itself is no longer useful with respect to such advantage. But 
in either case the act becomes useless and vain from the standpoint of 
the common good, and consequently ceases to be fit subject-matter 
for law, . 
It may be objected that, even though the act be useless ae 
Tespect to the end sought by the law, it may possibly be useful sy € 
attainment of other ends. My reply is that this [objection] is of an 
incidental and individual nature, since, in so far as concerned the 
aforesaid act, the law has had regard only to the aforesaid justification 
of advantageousness and public benefit, so that consequently, when 
the justification has been removed, the subject-matter of the law 
Ceases to exist and therefore the law, too, ceases. For even though a 
act in question may be useful from some other Magra the zr 
concerning the act was not established with a view to that [other] end; 


i is i i ;and itt 
ail tating cessat, with the Paris edition of 1856, not cess, with our own Vatin tA s omitting 


gain, in accordance with the 1856 edition, the final and redundant /ex of our text- 


a 
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and accordingly, such utility is not regarded 
until a law has been established with respec tahoe ate tee State 
consideration of the aid ead: ioe oe? the taal a “ie 


12. From the foregoing, it follows, first, that a situation of this 


kind does not Tequire a decree of the Prince, in order that the law 67 


<. decree a the ed ces be disobeyed after having ceased in 
ote ¢ the manner described, sin ils, 2; 
gue ‘i or that » Since that law fails, tpso facto. 


Some be binding: ‘be a matter of clear and public knowledge owing to 


we i = 

Mos sti as an authentic Proclamation, an alternative which 
niece possible to Support satisfactorily, inasmuch as this act of 
Spher ine not Necessary in the nature of things, nor do we find 
rth. es Y prescribed by Positive law, Moreover, one should not, 
Barts ereiieen compare the cessation of a law with the incurring 
irnifoded eres : i a penalty “by its very natare is violent and # 
concen tats Out, wherefore it inherently requires the action or 
vided by bw. re hees > unless the contrary has been expressly pro- 
independently of any (rend? 2 Penalty is not incurred ipso fatto 
icdbnths THA of any legal declaration thereof; and even if it were 
pettersey ig Sie, that would not prevent the passing of a declaratory 
[specific sv ng the crime, save in cases in which the law does 
manifet | v] Pr fe oe 2 Sentence or in which there is some other 
in favour of the siveiedk qo Cap tare -: 
until he has been condemned. In such a 


that is being tevoked by the Prince. 
in this case is different 3 for revocation depends upon the will of the 
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prince, which must be revealed to all, whereas the cessation of a law 
when the cause of the law ceases to exist, depends not upon the 
prince’s will but upon the very fact [that the cause disappears], so that 
it suffices [in this latter sttuation] if the bare fact is known to all. 
For example, if a tax for the purpose of building a bridge has been 
imposed by law, and if it is a matter of public knowledge that the 
bridge is completed and no more is being expended upon it, such a 
situation constitutes a sufficient promulgation of the fact that the tax 
has ceased to be imposed; and other, similar examples might be 
adduced. Public and sufficiently certain knowledge, then, of a general 
cessation on the part of the cause is all that is required [as a promulgation 
of the law’s cessation]. And [, at the same time,] this is a minimum 
requirement. For I do not think it would suffice [as a promulgation] 
if [the cessation of the cause] were known to this or that particular 
individual, since the law does not cease to exist with respect to such 
individuals until it ceases with respect to the whole community, and 
since, in order that the law may cease for the community, it is necessary 
that the cessation of its cause shall have taken place in such a way that 
the fact can be made manifest to the community and becomes accord- 
ingly a matter of public knowledge. F 

The foregoing, moreover, has reference especially to cases in 
which the observance of a law is becoming unjust, for in such cases 
the fact of the law’s cessation is more clearly evident. Furthermore, 
a law may be described as unjust, not only when it causes specific 
harm, but also when it is wholly useless and unjustified by reason, 

13. Secondly, the remarks made aboye may serve to show how 
acceptable that distinction is, which some jurists haye drawn, between 
A distinction made 2 law made for the purpose of doing away with the 
by the jurists is ills that frequently follow upon a given fact, and [, on 

i the other hand,] a law made essentially for the sake 

of some [positive] good and utility. For these jurists hold that laws 
of the former kind cease to exist, with the cessation of the [possibility 
of such] ills; whereas laws of the latter kind by no means cease, even 
though the reason for their utility may do so. 

This is the view suggested by the Gloss (on Decretals, Bk. II, 
Ut, xxry, chap. xxvi, word cessante, near the beginning [word causa, 
Rear the end]). Proof with regard to the first class [of laws] is afforded 
by that text and by the example of an oath, which is prohibited 
solely because of the danger of perjury and is therefore permissible 
when that danger ceases to exist. Proof as to the second class, on the 
other hand, is based upon laws in two chapters of the Decretum (Pt. I, 
Causa Xxxu1, qu. i, can. ii; ibéd., qu. vii, can. xxvii), which are in no wise 
Pertinent, since they deal with matrimony, an indissoluble bond to 
which a different process of reasoning applies. The same distinction is 


Gloss. 
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Navarrus. suggested by Navarrus (in Summa, Chap. xvi, nos. 36 and in Conversely, when a law which prescribes or prohibits an ing for the 
Cajetan. a passage where he agrees with Cajetan last clandestine marriage purpose af avoiding an evil, ces involve mean is good 
have been permissible (at least, before the Council of Trent)! upon and advantageous in itself apart from the avoidance of the evil—in 
the cessation of the possibility of consequent ills that caused its prohi- that case—the said law would not lapse, even if the necessity for 
bition; while he nevertheless declares that the obligation imposed by avoiding the ill should cease to exist. For all our remarks in connexion 
a law does not cease to exist [merely] because its end ceases with with the first assertion would be applicable in such a situation, 


Fespect to a particular case, if that end was a good to be acquired With reference to this point, careful consideration should also be 
speaks in this A distinction which 81VEN to the following distinction: whether a thing 


should be carefully is prohibited because of the peril [inherent in it], or 
ae solely because of its [possible] future effect. For 
14.2 But, as a matter of fact, and formally speaking, there would ordinarily a prohibition is laid down on account of a danger which is 
; q inherent in the prohibited action itself, so that, even though it is 
* 1 clear and certain that there will be no future effect—that is to say, 
object of that law is the warding off of the ills, Accordingly, the same : none of an injurious nature—nevertheless, the obligation and effect 
j attendant upon the obligation will not cease to exist, since the act 
remains always inherently capable of causing the harm in question, 
a fact which I have discussed at greater length in the preceding Book.? 
Consequently, the example of clandestine marriage, adduced by 
Cajetan and Navarrus, is not in my opinion acceptable. For peril is Cajetan. 
' so bound up with that act as to be inseparable therefrom both in Navarrus. 
: general and in particular, and therefore, the obligation imposed by 
that prohibition never lapses, since it is an unquestionable fact that 
one ought to guard against all evils. Accordingly, in the sense that 
Marriages made in these days in the presence of the parish priest and 


Thus we have elsewhere k iii of witnesses may be clandestine because of failure to publish the banns 
stg fe ao, Be oe pee in accordance ent the prescription laid down eo the Decretals 


sect. 4],3 in connexion with a 
t vow to abstain from entering a certain (Bk. IV, tit. 1, chap. iti, § 1), such marriages are illicit, even when the 


object of the precept prohibiting them ceases, in a negative sense, to 
mate causes present themselves, giving rise to a 


Hy ti Neti gine £ntrance into the house is a matter of eens noes eat Pa pnd 08 cy hen ah a 
: i i the 
then, wil apply in due proportion barat 3 rae Incidental rite e not binding on a given occasion pis | at a given time. 
AST a € Sure, a law which prescribes A piven act Boek for its own It is thus, indeed, that Navarrus [Summa, Chap. xvi, nos. 36 and 37], 
Me net oe tag! 2 hard a Le opt some good end does not immediately : Secs 3 epee te came dent task i silts EA 
Persist the intrinsic righteousness hick is the toactilly Cee iD culty, the acleteca of which irs postponed in the yrconting Chapter 
TESCEL ti * — - . . - . > - t 
8 ae rr gp nada ste hand, [this intrinsic virtue] is not found A statement as t for Fiore Lancs i otra se i Se 
cIncoe cnt are— then tdi, We inant ae fo a thi = t ce even ina particular case, upon the 
schion 5 an Ses iw hich seh ohare! cin ee 2a i AG ih hope that correction will be beneficial 
achieve some good, and the law prohibiting erate s ate betes and, accordingly, through a pike cessation of the reason for the 
i is i ~ act in orde: : ‘ 2 : STS 
a3 beets is sufficiently clear from the foregoing discussion. : ais so that, in view of the fact that er: hope does i cease 
clandestine marriages. “Tap usually referred to as Tametsi (Session XXIV, chap. i), invalidated : 5 Seg ant subheading, partially illegible in our own Latin text, should : Distinctio diligenter 
+ FRrincined in ee sumer ; [BS VE, chap. xxiii, which is not included in these Selections. Te] 


— equitable interpretation. Vide, Bk. II of this work, Chapter xvi, supra, p. 309, note x.—T.] 
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in general, we are [apparently] obliged to say, that the precept in its 


entirety ceases to exist. 
To this statement, B. Medina [on I.-II. i 
t nent, B. -HI, qu. xcvi, art. 6], Ledes 
etey Moralis, Pt. HI, chap. iv] and Covarruvias for! Decretal, 
a ane De Sponsalibus et Matrimoniis, Pt. II, § 9, no. 8 and ibid, 
3k. IIT, tit. xvi, chap. x, no. 9] reply that the law of fraternal correc- 


others of a similar nature, 


e Asn the truth, however, I do not sufficiently grasp the meaning 
ts distinction, nor its rational basis, since all laws exist for the sake 


directed to the good of the Church, yet its utili i indivi 
1 to » Yet its utility applies to individuals. 
And 50 it is that the precept of fraternal eicteacion: too, is a common 
Spe oie its a is sgitethon se sought among individuals and 
T cases. i i i in thi 
beeen Rcetes ie : ingly, there is no difference [in this respect] 
erefore, it is easier to reply—, bi i 
Sri ; ty—as Ledesma also (zbid.) bri 
ie in fraternal correction, no part is ao by piel 
vey ny a Pkg the obligation involved resulting from ‘the 
essation of the object [of the Precept]; for this is an affirmative 
Precept, not continuously binding, nor is there a specified occasion 


when there is no hope of fruitful results; rather, this obligation—which 
is In itself indefinite—is simply not definitely laid down for that 
pecrtion, since right reason dictates that it is not binding then, in- 
: os cei time is not advantageous, nor is the subject properly 
: _ : Tipe 80, the Precept of almsgiving binds one to succour the 
ae “sna ee ry if that succour should be harmful, or if it 67 
Pree a ear and certain that the person in need would not profit 
5 Y € alms, the precept would fail to be binding, not through a process 
cessation nor through epieikeia, but because such an occasion wo! 


ceases not merely negatively, but also lety; se 
circumstances correction wid not pe piaaenanra 
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be idle, useless, and possibly harmful, rather than beneficial, to one’s 
neighbour. 


16. Finally, from the foregoing remarks, it will be easy to dispose 
of the reasons for doubt laid down at the outset [Sect. 4, supra, p- 422]. 

The first of these turned upon the objection that the preceding 
discussion apparently led one to conclude that no difference exists 
between the general, and the particular cessation of a law, when such 
a cessation is due to the fact that the object [sought by the law] has 
ceased in a purely negative sense and proportionately, that is to say, 
in general and in particular; a conclusion which would nevertheless 
seem to be opposed to the commonly accepted opinion already set 
forth. The inference is clearly true, because a law never ceases to 
exist generally as a result of a purely negative cessation of its object; 
rather must this object cease in a contrary sense, at least, in the sense 
of becoming a useless act and consequently unfit to be the subject- 
matter of a law; and if the object does cease thus in a particular case, 
the obligation imposed by the law will also cease in that particular 
case; therefore, [. . .] Ales; 

[To this objection,] I reply that the difference consists in the 
following facts: when the adequate object of a law ceases in the 
The difference be- Manner already described, the absolute reason for 
repthe cessation establishing the law will cease in consequence, since 
and its cessstion in this cessation of the object is necessarily attended by 

: the loss of all utility for the purposes of law, on the 
part of the subject-matter; whereas, on the other hand, if the general 
object of the law persists, even though it may cease with respect to a 
Particular act, the reason for a general law will endure unimpaired, 
that reason which has regard, not for individual occasions, but for 
what occurs most frequently; so that, even if the said object ceases 
Negatively in a particular case, the act prescribed daes not become 
useless, nor does the reason for establishing the law cease by con- 
trariety in that case, since this general reason may impel one to the act, 
for the sake of the general good and of conformity to the said law and 
to the whole body [under that law], as has been explained in the 
Preceding chapter. : 

17. As to the second reason [for doubt—Sect. 4, supra], relating 
to the will of the prince, a reply is easily drawn from our previous 
temarks. For when the reason for a law nee ” general, the law * 
tendered useless by that very cessation, and its su ject-matter becom 
incapable of aan a Hecate: so that the will of the legislator 
Must necessarily cease in consequence, partly because he has willed ee 
impose a binding obligation justly and to such an extent as is licitly 
Possible (no other presumption being acceptable), and partly get 
once the subject-matter of the law has changed, he would not be able 


Teason that arises, it will be necessa: i i 

rises, e ty for him to legislat 
Stas ae his wish to this effect; otherwise, and merely. aa 
orce of that earlier law alone, his subjects cannot be bound. 


object of the law ceases absolutel it i 
ea , We deny that it is possible for the 
states af sued licitly under such circumstances dice winch obedi- 
0 € a vain and idle action; and even if the act itself could 


Publicly ceased to exist—be attended by moral ills. just as such ills 


result i _ - contrary, the observa 
To. Finally, it is possible to form j i 

} ; In accorda we 

ma as to the total Cessation of a law, a judgaicnt ropandine the a 

Slaw may be ren- tion of a given Part of a law, in so far as that part 


in re- 
re 
tard to one of it elates not to 2 particular person or case but to 4 
parts, and not in re- Whole communi 
gard to another part. ad 


various members, 
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obligation, since the good involved [depends on] the whole cause, and 
evil would result from defect [in the observance of any member'—if, 
I say, the law were of this sort}—it would be necessary to consider 
carefully the question of whether or not a whole law becomes unjust 
or useless, or more harmful than beneficial, on account of a defect in 
one of its parts. If this is the case,? the law as a whole will cease to 
673 exist. But if, despite that defect, the law remains just, and more 
beneficial than harmful, it will not cease ipso facto before being 
repealed. 

We must also take into consideration the fact that if a law is to 
When is a law said Cease in an absolute sense, it is necessary that the 
to be suspended, but reason for the law cease in a general sense, permanently, 
Terese For if that reason seems to lapse thus for a limited 
time only, then the result will be a suspension of the obligation imposed 
by the law, rather than the extinction of the law itself; because the 
latter becomes useless or unjust, not absolutely, but merely for that 
temporary period. Accordingly, a limited cause [of cessation produces 
a limited effect, so that the law is suspended, but not extinguished. 

. ‘ nei ions. ity of 
Sectdeyetecs tet ie cee ren sey be ged, a Goer Grice 
must be not opposed to rectitude. Tf any one of the three is evil, the act is evil. The principle is enun- 


ciated, Bonum ex integra causa, malum ex quocumque defectu.—REVISER.] 
* [A free translation of & tunc.—TR.] 
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OF UNWRITTEN LAW WHICH IS CALLED CUSTOM 


Thus far we have confined our discussion principally to written - 


law. At this point, however, we must turn to a particular study of 
custom in so far as it embodies law or brings it into being. This order 
Gregory IX followed in the First Book of the Decretals; treating first of 
constitutions, then of rescripts, and finally of custom. For even if we 
grant a priority in time to custom over written law, nevertheless it is 
the more reasonable procedure to take up the written law first, since its 
matter is more definitely fixed and its field more thoroughly explored. 

It is to be added that among human laws those in a written form 
are earlier than those in an unwritten one, even though many jurists, 
whose doctrine Rochus Curtius follows in his treatise De Consuetudine 
(at the beginning),! assume it as a certainty that consuetudinary law 
arose first. 

For even though men took up a life in common without laws 
before such were written—as is clear from the Digest (I. ii.2)—it is to be 
inferred that they held in the place of law, not custom, but rather the 
personal rule of the king, which is neither law nor custom. This, in 
fact, is suggested by the language of the Digest (ibid.), but from the 
Institutes (1. ii, §§ 9-10) it may be inferred that the consuetudinary 
law was of earlier date among the Lacedemonians than the written 
law among the Athenians, from whom the civil law took its origin. 
Whatever may be the truth on this point, it is now clear that custom 
is often of earlier origin than written law and that frequently it is also 
More recent. . Se: 

It is certain, in any case, that the written is the principal form of 
law, and that from it custom derives in great measure its force and 
meaning, as is clear from the Decretals (Bk. I, tit.iv, chap.xi) and what is 
there noted. This Book, then, finds its proper place here after what 
has preceded. In it we have followed the usual arrangement: we shall 
begin with a definition of custom in the light of its necessary conditions 
and its causes; we shall then discuss its effects; we shall conclude by 
treating of its abrogation or alteration. 


CHAPTER I 


THE DEFINITION OF CUSTOM, USAGE OR GENERAL CONDUCT, PRACTICE 
OF THE COURT, STYLE, AND HOW EACH DIFFERS FROM WRITTEN LAW 

1. Custom, according to Isidore (Etymologies, Bk. II, chap. x and 
Bk. V, chap. iii), is a eee of law instituted by general conduct, which 


¥ [In the Preface.—ReviseR.] 
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Isidore. 
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oor ap: ‘In civil matters custom is accepted as law when the latter 
A threefold difficulty with Tespect to this definition immedia 
. - tel 
Presents itself. First of all, as to the generic classification: for pa 
would appear to belong rather to the domain of fact than to that of 
law; itis, then, nota law, but a fact or action frequently repeated. For 
this reason, Isidore immediately adds [EZ tymologies, Bk. II, chap. x] that 
custom is called such ‘because it is in common usage’, 
petsae ten fact. And so in controversies as to whether ina 
11 matter there is or is not a custom, 
question 1s one of fact, not of law. fees ee 
€ second difficulty arises out of the use of the term mores 
(general conduct): for it would seem to include the thing to be defined 


in the definition, since mos (general conduct) and consuetudo (custom), 71 


appear to be the same thing, differing only in name. In defining the 
to repeat his error more unmistakably: ‘mos (general conduct)’, he 


of the general conduct of the . ‘ : 
Seer se = people only’ increases th nfusion with 
the implication that it is Possible for Sai to be intrstineed i some 


The words ‘which is accepted as law’, in the second part of his 
ey refer, as we 


2. The foregoing difficulties have their origin chiefly in the am- 


€ must, then, notice first of all the 

ee te : bg 

Prat ora mos, consuetudo, All three, it must be noted, are closely 

pecs oe inasmuch as they are strictly predicated only of 
- 4 here is, however, some distinction among them. 


[This passage in Isi : 

i in Isidore reads: Mos es} vetustate Drobata consuetudo (Mos is custom approved by time)- 
¢ Roman edition f Isidore’ Etymologi. = 

States that Isidore often bet toteaiee fork by E yaa Arevolo in a note, Tom. III, p. 19% 


; 
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In its strict theological meaning, usus (usage) signifies an act by 
Definition of usus, Which the will freely carries out that which it elects. 
’ This is in accordance with the teaching of St. Thomas 
through the whole of qu. 16 of I.-II; and with that of Augustine 
(De Trinitate, Bk. X, chap. xi, and De Diversis Quaestionibus LX X XIII, 
Qu. xxx). In these passages, Augustine contends that only a rational 
animal can properly be said to exercise usage, since only such a being 
freely applies itself or other beings to action: such application he 
defines as usage. Consequently, usage is, in strict philosophical termi- 
nology, predicated of any act of usage whatever, viewed absolutely, 
since it is any free exercise of a faculty in the adaptation of means 
to an end, just as any act of joy in regard to the achievement of 
the end is called fruition. In the speech of every day, however, 
usage signifies a repetition of like actions. In this way, as Gregory 
Lépez notes ([on Las Siete Partidas,] Pt. I, tit. ii, law 1 [glossa b]), 
usage is said to grow out of actions repeated without change over a 
long and uninterrupted course of time. It is for this reason that he 
contends in his note that usage is a matter of fact, that is, of repeated, 
free, similar actions with respect to one thing. In the law referred to, 
on the other hand, usage is said to be that which results or springs from 
the repeated action. This would imply the possibility of a third mean- 
ing of the term, a point we shall take up in a moment. 

3- The term mos (general conduct), according to St. Thomas, 
Definition of (I.-II, qu. 58, art. 1), is predicated not only of ratio- 
oe". nal but of irrational beings also. For even in Scrip- 
ture (2 Machabees, Chap. xi [, v. 11]) men are spoken of as acting after 
the manner of brutes; sometimes in a good sense, as : ‘Rushing violently 
upon the enemy, like lions’ (leonum more); at times, in a bad one, as in 
4 Esdras (Chap. viii [, v. 29])': ‘Those who have lived after the manner 
of cattle” (mores pecudum); at still other times, with an indifferent 
Meaning, as (2 Machabees, Chap. x [, v. 6]), [They had kept the feast 
of the tabernacles when] they were in the mountains, and in dens like 
wild beasts’ (more bestiarum). 

Nevertheless, as St. Thomas rightly observes (on the Sentences of 
Peter Lombard, Bk. IIL, dist. xxi1t, qu. 1, art. 4), this term mos (general 
conduct) is predicated of brutes only by similitude, or analogy, in so 
far as they always follow the same manner of acting by instinct; for 
mos in its proper meaning is found in free actions only. 
For the characteristic of morality (genus moris) begins 

* only where the dominion of the will is found, as the 
same St. Thomas has said (ibid., Bk. II, dist. xxtv, qu. 3, art. 2). seed 
the free act, therefore, is properly called moral. e reason is that 


i fe aes in the Vulgate, 2 Esdras in Anglican versions ; an apocryphal book, frequently quoted. — 
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called is found i 
free actions 


St. Thomas, 


Augustine, 


Gregory Lépez, 


St. Thomas. 


2 Mach. xi. 


St. Thomas. 


St. Thomas. 
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Aristotle. 


St. John, xix. 
Genesis, 1. 


Psalms, Ixvii. 


St. Thomas, 


Isidore. 
St. Thomas. 
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the fre i i 
€ act alone merits praise or blame, but a ‘moral’ act is similarly 


Consequently, it is stated by Aristotle (Wicomachean Ethi 

9 2 cs, Bk. 
chap. ‘xiii [, § 20)): ‘When we speak of a person’s moral charset 
mores), we do not say that he isa philosopher or a man of quick appre- 
ere but that he is gentle or temperate.’ Mos, therefore, properly 
- 2 oa is nothing else than a frequent repetition of, or continuance in, 
ave =A on moral actions over some length of time. Thus, we say 
Sia s a t was done in accordance with general conduct. So, in 
nae pa I +4 xix [, v. 40]) we read, ‘as the manner of the Jews is to 
va te in Genests (Chap. 1 [, v. 3)), ‘for this was the manner with 
— t were embalmed’. In the same way those who mutually 
con: orm in moral conduct are said to be of one manner (Psalms, lxvii 

Lv. ee maketh men * one manner to dwellina house? 
we may say that the distinction between mos eral 
oe and usus (usage) is this: the term usus may be eid 
ie y = Sor habit of action and to single actions; the term mos, 
eerie eae nd, may not be Properly applied to a single action as 
ens ic e, eh only to a repetition of like actions. Wherefore, if the 
is taken to mean a repetition of acts, it would seem not to 


differ i 
ffer in sense from the term mos, ve 


St. Thomas adds in the passage referred to above [on the Sentences, 


of ustom, and therefore, it does not 
It 1s sometimes attributed to them 
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custom. The one is the frequency of actions, as such, which we may 
call formal custom. This, as we have said, is matter of fact—as usage 
is. The other is an after-effect of the repeated acts. This after-effect 
may be physical, as habit, which is not infrequently called custom but 
somewhat improperly by jurists, since it has reference to custom as fact. 
We shall, therefore, include it under the first head. A second after- 
effect may be one of the moral order, after the manner of a power or a 
law binding to such action, or nullifying another obligation. This may 
be called consuetudinary law or a legal rule introduced by custom. 

For, just as custom induces a tendency to similar actions and a 
consequent ease and pleasure in their performance—and this is not only 
a moral but also a physical effect—which we call habit; so, in like 
manner, the customary action establishes a moral power or obligation, 
or, as we shall see later, changes established obligations, by creating not 
a physical but a moral power or bond which we call law. Thus, just 
as the word mos from meaning a Tepetition of free actions, has come to 
signify the habit or inclination itself, so custom, even though its primary 
reference is to actions as such, has been capable of being transferred to 
mean a juridical element (which is the result of the repetition of actions) 
by which it brings into being [now as law, not as physical habit] the 
repetition of like actions. The term for the cause is wont to be applied 
to the effect, and vice versa: thus we may apply the word custom 
either to the frequency of action or to the legal rule created by it. 

Here we have the principle of distinction between the words mos 
and consuetudo used by Isidore in the passage just quoted [Etymologies, 
ibid.]: mos refers only to the physical acts; consuetudo, however, implies 
also the element of law. The term usus may be employed in the latter 
sense, according to the third meaning given it in the law referred to 
above—although it has other meanings. Isidore, however, as may be seen 
from his comments on this passage, applies the term usus only to facts. 

5. It is now clear that in discussing the nature of custom, it 
is necessary to make clear under what aspect we are considering it: 
regarded as matter of fact it must be defined in one 


ition of cus- * ; 

tom of law and way; as matter of law, in another. St. Thomas’s defi- 
“ nition of custom is, as matter of fact, excellent {on 

the Sentences, ibid.]: ‘Custom is the frequency of free actions e 
se 0} 


performed in the same way’, that is, the frequency of the free ui: 
anything that lies in our power. 


It is to be noted, however, that not every sort ot factual custom 


has the power of creating a legal rule. An evil custom, for instance, 
creates no legal force; nor does one that grows out of the observance 
of a law—although it is spoken of as custom. An example of the latter 
use of the term is found in the Second Chapter of the Gospel ae 
to St. Luke (Chap. ii [, v.27]: [And when his parents brought in the 


St. Luke, ii. 


Ads, xv. 
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child Jesus] to do for him according to the custom of the law.’ This 


1 1 Rition to such custom of fact as i 
ca) i this 
feb of aerpeniog raid We must include in the definition, this 
o & equivalent, namely, that tom i itima’ 
Tepetition of actions in ¢ ith’. oe ae : 
whan a Onsonance with some law; or, that it is one in 
e es — The definition of Isidore 
E 5 5 2 : 
a sets : in this sense; that 1s, the word ius must be taken, not in its 
apie 5 rp ie its cougals sense. If, however, we take into account the 
es idore, the context of his definition, and the strict meaning 
S # 2 Probable that he was not speaking in this sense. 
bi = efore, even though it is probable that Isidore, in the pass- 
28 [Etymologies, Bk. II, chap. x; Bk. V. 
ng custom under both its aspects and was 5 i 


can be said to hold of custom 


us the way is made clear for solving the difficulties presented at the 


law. His definition ; = 
of which we yeulae oped ee the Digest (L. iii. 32), in the first 


conduct and custom’; and f- bi. 
oa 3 ‘arther on [#bid., § 1]: ‘Long continued 
pele? unwarrantably be cherished as a Kah kind of 


» tit. 11, law 1 [law 4), custom 
rm S$ grown out of long and con- 
the sme manner, the jurists define custom under 


the conditions required by the law are fulfilled, or something 73 
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iii, 32, in his Lecture and in Repetition, Qu. i), rightly distinguishes Bartolus, 


the two meanings of the word in almost the same manner in which 
we have. The phrase non scriptum (unwritten) added to the definition 
by the Spanish law and by many Doctors is virtually included in the 
statement that this law is established by general conduct (mores), 
which sufficiently distinguishes it from written law. In Chapter 
Three, I will give this phrase fuller discussion. 

8. Hence, the second difficulty is easily resolved: for, juridically 
considered, custom may correctly be defined as law founded by ‘general 
conduct’, since ‘general conduct’ regards fact and not law: thus, the 
thing to be defined is not in this case included in the definition; for 
the consuetudinary law is brought in by the repetition of free acts, and 
this repetition is called general conduct. So, also, there would be no 
fault in the logic, if the definition of custom as law were to include the 
term custom as fact, provided the distinction of meanings with respect 
to custom is kept clear. 

Isidore’s sentence that ‘mos is custom which arises from “general 
conduct” (mores) only”! has an excellent sense and is faultless, if we 
remember that the term mores is often predicated of single moral acts 
considered separately [that is, without reference to their being or not 
being actions done in observance of a custom]. Mos, however, as 
signifying custom is used as a kind of collective term, including the 
whole number or the repetition of acts. Thus mos (a customary mode 
of conduct), may be said to grow out of mores (general conduct), that 
is, out of free, ‘moral’ actions. 

We may also consider that not any conduct (mos) but only the 
general and public conduct of the community is sufficient for bringing 
in consuetudinary law—the subject of our discussion—in the sense 
that it is able to introduce the strict obligation of law. For the 
Private conduct of one person, or of a family, does not found a legal 
Tule—as we shall see later. It is said, therefore, that the custom which 
suffices to introduce law must be drawn from the general conduct of 
the people: it must, that is, be so general as to arise out of the 
conduct of the community as a whole—of all, or the greater part of 


its members. 


Lastly, Isidore adds to his definition the qualifying term ‘only’ to ksidore. 


denote that only that conduct suffices for custom constitutive (if I 
may use that term) of law, which has come into being by usage alone 
and general conduct, without the assistance of statute and written law 
to introduce it. For a general line of conduct that has come into being 
through law, cannot, as such, bring in law, much as it may help to 
Strengthen law already existing, as we shall point out later. 

* [Thi in Isi ies (Bk. II, chap. x, and 
1 Wc and ale a iagusee eran Gap ia 


Bartolus. 


Bartolus. 
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9. As for the third difficulty: we have already stated t 
consuetudinary law is an pe ay Bisted as fact, vie must re i 
distinct and remember that our present concern is a definition of 
custom not as fact but as law, and that when the phrase ‘which is 
accepted as law’ is added to our definition, the effect of custom is 


‘ Mi aed (on Digest, I. iii. 32, in Repetition, no. 6), states that 
y this phrase the distinction is drawn between custom anda right 


ever, in the sense of our Present discussion, is not of this latter kind, but is 
jeeal Hens it is so called because it is accepted as law and Po 
. : Ww such custom is required as is established by the general con- 
uct of those who employ the custom, that is, the community itself. 
10. Therefore, we have briefly indicated the distinction between 


The difference custom, with which we are concerned, and prescrip- 
between custom tion. The two words are often used as completely 
is noted. synonymous because of their likeness in some details. 
cally different, > "©? BoWever, in their proper connotations, radi- 


Bartolus (Repetition, no, 19 to the said question 1, at end), as welll 
2 [Fide supra, p. 30.—Te.} 
Rill Gate odes, es the right of way, or of retaining ancient lights, is the right which 2 
Second meaning of ius, for it Simngies bores rata t tenement by prescription or law. This right is the 
right has been set up. REvIsER.] ce on the part of others, against whom a prescriptive 
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as other earlier commentators whom he cites, makes this point, as do 
other later writers, such as Panormitanus (De Consuetudine,! Chap. xi 
[no. 20}) and Rochus Curtius (De Consuetudine [Sect. iii]), with 
Gloss thereon (on word /egitime), and Aimone Cravetta (De Antiquita- 
tibus Temporum, Pt. IV, at beginning), Balbus (De Praescriptionibus, Pt. 
I, qu. 10), Rochus Curtius (ibid., Sect. y, no. 3) and Covarruvias (on 
Sext, rule possessor, Tom. I, pt. u, § 3, no. 2), Matienzo (Recopilactén, 
Bk. V, De Matrimonio, Tit. VII, law I, gloss 6, no. 3) and Luis de Molina 
Baetico? (De Hispanorum Primogenitorum Ori gine et Natura, Chap. vi, no. 
Io). The latter, Molina, sets down numerous distinctions on this point; 
but disregarding them (in detail), the root of the distinction [between 
custom and prescription] is more clearly perceived from what he says. 
Because in prescription as well as in unwritten law, there enters 
an element both of fact and of law, which is introduced by fact; there- 
fore, prescription requires a certain custom, and unwritten law, again, 
sometimes requires a custom which is in a certain sense prescriptive, 
that is, one that is indubitable and in accordance with law. 3 
11. They differ, first of all, and chiefly, in the kind of right which 
The Gree dift each establishes. Prescription, in its strict sense, does 
“renee: not introduce a legal or regulative right, as does law. 
Tt confers rather a right of ownership or one of a similar kind to the use 
or enjoyment of some corporeal thing, as a house, an article of clothing, 
or an incorporeal right, as the exercise of jurisdiction or the right 
of suffrage. Therefore, they differ also in the custom of fact by which 
the one and the other kind of right is introduced ; for, the custom which 
establishes prescription demands conditions different from those which 
establish law. A custom of the people is essential for legal right; the 
usage of a private person is sufficient for prescription, unless the object 
that is to be the matter of prescription is to be acquired by a corporate 
body. Some of the jurists cited employ the term ‘custom’ whensoever 
Itisa corporate body that establishes prescriptive right, or whensoever 
Prescription is established against a corporate body. This use of the 
term is improper. The acquired right is not law but ownership or some 
Tight of use. In these cases the community acts as a single private pos- 
Sessor and owner: whether the person establishing prescription or 
against whom a prescription is established is an actual person or = 
a fictitious one is an entirely material [—not a formal——] distinction. 
But we must not quarrel over terms. 
~ [The Latin text incorrectly has : de Constitutionibus. It should read : de Consuetudine (of custom). 
Fens Hs ol ini oe Dewi lB 
Soemilioees Tey Gia ca tiene 
lima Suscion a deeampeenian & ebee oes at shes wie paper Seren ge 
al Ga : : a 
son dacs coe pol cheese ean) 
Fe 3 Mu 
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12, Another difference is that for the validity of a true, le 
The second tom—the subject of this distusion the Gan 
SRG the community, or of the prince against whom (as it 
re) the custom is set Up, 18 Necessary; but it is unnecessary in pre- 
ob ge to secure the consent of him against whom the prestipale 
ne ae established, as I have noted elsewhere (Tract. IL, De Religione, 
- I, chap. y, no. I9).' It is for this reason, [namely,] that for setting 


In prescripti i ith i 
- P ces evidence of good faith is Necessary ; in custom, however, 
; 4 Ways necessary, at least, not in the beginning. 


either ope that which is fixed by law; in custom, on thefother hand, 
oe vee not fix the time necessary for the custom to be set 
ak sathori a fixed period is not er se necessary; rather, that period 
aS — we oe Sives time for the prince or the people to manifest con- 

shall explain further on. Other differences are set forth by 


the authoriti : 
are such Gate have cited, but they lack foundation in reason ot 
ir examination need not detain us. 


CHAPTER II 


DOES CUSTOM ALWaAys INTRODUCE UNWRITTEN LAW, AND IS THE 
DEFINITION GIVEN COMPLETE? 


of the phrase [in Etymologi 
F Sie ae gies, Bk. II, chap. x], “when law i lacking’. 
He inserted it, evidently, either to make it ok ir Serge Net must be 
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of written law. From this observation, we see that a third difficulty 
may be brought forward here, one respecting that other phrase [in 
Isidore’s definition (ibid.)], ‘which is accepted in the place of law’. 
For, as a matter of fact, the custom is not accepted in the place of law, 
but rather abolishes it, so that the custom imposes no obligation to a 
course of action, but at most does no more than permit it. A fourth 
objection may be added, namely, that this definition nowhere touches 
on the element that is of the substance and essence of custom, that is 
to say, its acceptance by the common consent of the people. 

2. I answer, first of all, that the proper meaning and basis of the 
phrase ‘when law is lacking’ is that consuetudinary 


The true inter- 2 = = 

pretation of the lawis commonly introduced in default of law: for where 

— law there is already written law, custom calculated to 
5 introduce law is not needed; the written law suffices. 


Indeed, such custom does not seem to be morally possible, since it is of 
the essence of custom that it be established not by explicit but by tacit 
consent, as Bartolus notes (on Digest, I. iii. 32, in Repetition, no. 7) and 
as is clearly to be seen from the Institutes (I. ii, § 9). Thus, if a custom 
has arisen through the influence of a written law, it lacks for that reason 
power to introduce law; for it was begun and continued, not that men 
should be bound by it, but that they should obey some law already in 
existence. Nor is there any difficulty against our position in the fact 
that sometimes a custom is said to be introduced subsequently to a law. 
For this has reference, either to custom of fact only, which does no 
more than confirm the law; or, toa custom limiting or interpreting the 
law, and in this respect—as I shall show later—able to create new law. 
It is thus, it will be noted, not based upon the law, but is an addition 
to the law. 

Thus, custom is most properly pronounced to be unwritten law, 
and is held to be such in the Digest (L. iii. 36 and L. i. 6, and in Institutes, 
L ii, §§ 3 and 9). The reason is that it does not of its nature demand a 
Written instrument, nor does it flow from written law; nor even from 
the personal or express precept of the superior: it is introduced by 
usage, for this is embodied not in writing nor in words, but in facts. 
This is the doctrine of the theologians on certain church laws which 
have come down by tradition. Of these, we shall have something to 
say in the two following Chapters. ESS < : 

_ 3- The jurists, however, dispute whether a written instrument is 
So incompatible with custom that if consuetudinary law be sees to 
writing it ceases by that very fact to be such and becomes law of an- 
other order. Some have asserted that it does, as Bartolus notes (sid. 
[,no. 8]), and as Gratian indicates in the Decretum (Pt. I, dist. 1, can. ¥, 
$cum itague). In that passage, Gratian says that a custom not exp: 


in writing is properly called a custom, but that one reduced to writing 


Bartolus. 


Hi 
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becomes a constitution. Rochus Curtius (De ime, i 

ls Consuetud: 
5 and 6) and Baldus (on Digest, I. iii. 32) iret de chs eee "And 
Jason says (on Digest, XXVIIL. vi. 2) that custom reduced to written 


nevertheless, if he does not intend, in giving it written form, toadd any 
\ : m; nor to publish or declare it authorita- 
ee gree custom, it has no more than the force of custom, 
a in - opinion of many, is the case with the laws of judicial 
a cea 2 Peshes mie Mere the ride seged fixes the custom in the 
s Ww, and in words tha it binding, i 

is by that act no longer custom but written ba eee 


ant . be a by a special written Statute. Bartolus (on Digest, 
eS a = oe een no. 8) was of this Opinion, and other jurists 
eines ly a to the same effect (thereon and on Digest, XXVIUL 

: uding Antonio de Butrio (on rubric De Consuetudine, Chap. 


proved also from the canon law (Sext, Bk. ee : e 
it is sai ae mah ? III, tit. > cha . 1), here 
It is said that: ‘A custom of this kind is approved by ‘Aponte er 


on : 
aie ors. from being a Particular custom it thus becomes 4 
3 < 38 no contradiction in the fact that there should 


Pe nas age we nite obligation which exists in respect of it. 
iil) which says: [this berries on law (Decretals, Bk. IV. , tit. xvi, chap. 
by the laws.’ e] is approved both by ancient custom 


Nor is th : 
notwithstanding the een the custom and of its obligation useless, 


Teason isthatif the customisa particular one and the supervening written 
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law is general law—as in the Decretals (Bk. IV, tit. m, chap. iii), and if 
there is effected a derogation from that law by privilege, nevertheless, 
where the earlier custom existed in that matter, it is not held to have 
been derogated from by that privilege, unless there is an express dero- 
gation from the custom also. 

There is here no question of a mere manner of speaking, but it is 
one of fact, for it may be of the utmost importance as regards moral 
effect, that a custom which had its beginning without benefit of law 
should stand as concurrent authority with the statute, and remain in 
full force as unwritten law; for the mere coexistence of a written law 
does not make impossible an unwritten law existing with its own pecu- 
liar force and in its own terms. The custom should, however, be com- 
plete and established with sufficient firmness before the written law 
comes into being; for if it exists only in inchoate form and the binding 
force is (as it were) anticipated and introduced by the statute, it will, 
clearly, be no more than simple written law. 

5- To the second objection, that concerning a custom contrary to 
Inwhat manner  /4W—Wwhich seems to assume the existence of law—a 
custom ought to reply is ready at hand, namely, that it is not against 
tence ate the nature of custom that there be in existence law 

ipa of some sort on the subject, but only that there be 
a written law ordaining the very course of action which the custom 
18 to bring in. But a custom which derogates from a law does not 
Suppose a law that regards the same object as the custom, but rather the 
contrary, namely, that what the law forbade the custom permits—or 
cata Repetiti 6) explains the 

artolus (on Digest, I. iti. 32, in Repetition, no. 6) explains th 
phrase ‘where Or is lacking? in a different manner. He holds, that this 
phrase denotes that the custom is not to be condemned by the law: 
tor, if the custom is not against the law, the law is clearly defective in 
Tespect of the rule which the custom is bringing in; if, on the other 
hand, the custom is contrary to the law, it should prevail over the 
law, and thus the latter should cease to exist in order that the custom 
may prevail. For if a custom of fact is counter to written law and does 
Rot remove it, then custom will under no circumstance be able to 
introduce law. This doctrine is true and ingeniously conceived, but 
it does not, I believe, express Isidore’s thought, which was much 
Simpler, as I have explained in a previous passage. Nor was it 
Necessary to explain this point in detail in a definition, since, in the 
Nature of things, it is clear that a custom could not introduce one legal 
Tule contrary to another already existing, without cancelling ling it; for the 
Simultaneous existence of two laws in mutual opposition involves a 
Contradiction. ° 
6. There remains the third objection: a custom derogating from 


Bartolus. 
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a law already in existence is strictly custom, and is not law. My first 
teply to this objection is to remark that in the realm of moral actions, 
under the term ‘habit’, absence [of action] is understood to be included: 
thus, Augustine’s definition of sin includes not only a word, or act, and 
the like, [contrary to the law of God, ] but also the omission of words or 
actions in contravention to law. Thus, then, when custom is called 


= annulled. In the same way, then, a custom abrogating a written 
w is called unwritten law, since it is accepted as an abrogating law. 


law, but only as permitting that act. It thus enjoins permission for the 


gated law, or that he be punished for not obeying i 
ying it. 
7. T have recorded a fourth objection, because some have found 


eid eee, = le’, Arr re ot the phrase should not be, it 
estal > 

3 $ 5 Y general conduct’ (mores), but 

rather ‘established by the general conduct of the pats This is the 

opinion of Bartolus (on Digest, I. iii, 32, in Repetition, no. 6). Infact, he 

opr TOves in this passage another definition, Setting forth, by the addition 

pia see the conditions Tequisite for custom. Other canonists 

Fw aa to Isidore’s definition as too brief. Not a few offer other 

of no use to us here, and because the i iensi 

ad be Y are to be found in Hostiensis 

Komen, De Consuetudine), in Rochus (De Coniuins Pref. nos. 

p22 14) and in the passage of Bartolus (ibid., no. 1 [no. 6]), in which 

we rejects his earlier opinion and takes his stand on Isidore’s definition, 
Just as it is, 

It is my opinion, then, that none iti i 

. n, of those additional terms is 

Pie : e's do not clarify the definition ; rather, they obscure it. 

hey We add to the definition the words ‘the consent of the people’, 

de a auon arises immediately: ‘Of what People?’ Is the consent of 

- abies sufficient? The like question arises on each of the other 

The words ‘established by general conduct’ (mores) sufficiently 


* [For promissio read permissio, Ta] 
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includes the element of consent; since, as I stated before, the general 
conduct is voluntary. It must be understood, of course, that the general 
conduct must be such as to suffice for establishing law. What condi- 
tions should obtain for this sufficiency, or, upon whose consent those 
conditions ought to depend, it is neither proper nor necessary to include 
in the definition. It is enough that the essential and formal character of 
the thing defined be given in the definition: an enumeration of all its 
causes is not called for. Such matters are more properly taken up in 
the course of the discussion, 


CHAPTER III 


OF THE VARIETIES OF CUSTOM, AND WHETHER IT INCLUDES 
FORUM AND STYLUS" 


I, Since custom may be of many sorts, and since our discussion 
deals not with custom in general but only with that which pertains to 
human law, and has the force of introducing or of annulling it in some 
way, a review of the different kinds of custom is called for to clear the 
way for a discussion of that custom which is our proper concern. Such 
a review will assist us toa clearer and more precise concept of the nature 
of custom. 

We will give special attention to custom as fact [rather than as 
law]. From this study we shall see to what extent law can arise from 
custom ; for in this matter it must be noted that the clear understand- 
ing of the consuetudinary law depends upon the clear understanding 
of the fact as the prime cause and root of the law. 

2. We may begin by distinguishing two kinds of custom: that 
which, as its subject-matter, has things or persons, 
pastom: that which considered separately or together; and that which is 

i , concerned with humanacts. This distinction is touched 
taken separately or upon and illustrated with examples, in [Las Siete 

ich has to do Partidas,] Pt. III (Pt. I}, tit. ii, law 4. Thus, the 
mith the actions of custom of paying or not paying tithes of the fruits 
sh of the field or of the vineyard pertains to things and 
(as it Were) imposes a burden upon them, and the custom of paying or 
not paying personal tithes or personal taxes pertains to eee the 
custom of fasting or praying, however, clearly pertains only to human 
acts, 


Some writers maintain, therefore, that the first two kinds of 
custom—those, namely, isting to things alone, or to persons alone— 
or both together, pertain rather to prescription than to law, oo 
directly and of themselves they give only an [established] right to hold 

[There appears to be an error in this title. No mention of forum’ ot ‘sty’ inched i his 
Chapter. A discussion of these terms is found, infra, pp. 476 et seq., Chapter, ¥, sections 3 et 524 
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a thing (ius in re), or a right to claim a thing (ius ad rem), or a Tight 
against a person (tus in personam), and that this is a kind of moral power, 
and not law." They argue that even though out of this moral right 
there arises an obligation in conscience to pay the tithes and the like, 
that obligation does not arise directly from the custom, but from the 
law of natural justice, which obliges men to render to others their due. 
Thus, as a result of Prescription, there follows the obligation not to 


derived immediately from the natural precept against stealing. And 
thus, also, from a servitude acquired By precapton allowing Salil 
over a field, there follows, from the same principle, the right that one 
should not be obstructed in the exercise of the right. The same prin- 778 
ciple applies to any custom whatever relating to a thing or toa 
person. 

But a custom concerned with human acts is said to pertain not 
to Peecipuay but to law. The reason is that no one, as we said in 


action, but he can be bound by custom, and by that custom there is 
established a consuetudinary law with respect i his personal acts. 


sa acts, nevertheless, those actions are concerned both with matters 
t are the object of temperance, and with that person who does 


course, that a Prescriptive custom is in a sense concerned with the 
things of another, since no one establishes a rescriptive right against his 
wets ; and it is also concerned wi a person distinct from him 

lishes the right. This statement is true for two reasons: because 


ought to consist of acts which have regard to another; and because 


- Lf #1 76, a5 the right which 2 worker has to wages Teceived. ie 
Eat hs eee ti, em i ight mae a i 
under different aspects, of all three-—Revece n° is erin pSeerem 

* [Not included in these Selections —Ta.] 
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4. Nevertheless, the division so stated is not satisfactory. First of 
all, since in prescription properly so called a distinc- 
tion must be made between the person against whom 
ae the prescriptive right is established, and the subject- 
matter of the prescription. For, in the first aspect, every prescriptive 
custom is engaged, as is obvious, with a person; in the second, however, 
it is engaged not only with a thing and a person, but with human facts, 
Thus, a prince can establish prescription against his vassals that they 
should render this or that person service, either in war or at his place of 
residence, or on his lands. A custom of such service or ministry creates 
a prescriptive right with respect to similar acts, just as the custom of 
fasting is said to create the obligation of fasting. 

And so, in the same way also, a custom which affects another 
person, and actions and property which are put at the service or use 
of another, may, without the support of prescription, create law. Thus 
the pious custom in the Church of making voluntary offerings, of 
idk the Decretals (Bk. V, tit. m1, chap. xlii) speaks, is concerned with 
the objects offered as its proximate matter, with God as the person to 
Whom they are offered, and with the Church or the priests as the 
persons for whose use they are offered: nevertheless, out of such a 
custom, concerning such matter and such persons, an obligation in law 
can arise. In fact the commoner opinion is that it does arise, as may 
be seen from the text just quoted. And although it is probable that the 
obligation can be sufficiently explained as a form of prescription, it is 
nevertheless certain that it can bring in the obligation of a human law, 
if other conditions are fulfilled. For in the case of a mere custom of 
Private devotion, such as attending a procession on a certain day, or 
assisting at the divine office without a real obligation so to do, that 
custom could establish a law enjoining that act. Why, then, cannot 
the custom of making an offering have the same effect ? Finally, on the 
contrary, not every custom which affects personal action not done in 
the service of others suffices for establishing a legal rule: the customs of 
Writing, painting, and the like are concerned with facts but they do not 
suffice to make law. 

5. That division of custom, to serve the purpose of our present 
discussion, should be understood not in a material 


cron fcahens i that is, it 
division to speak) but in a formal one, . 
ome ve ine Should be seed rather by the purpose or scope 


—as I may call it—of the custom.? _For one kind of 
custom would seem to deel toward establishing right relating 
to things or between persons: such may properly be said to be con- 
* [Real obligation refers to the obligation i of beneficed clerics to assist at divine office. If they neglect 
this duty, they are not entitled to a proportionate part of their income. RENISER. Bera acs 
< is, we should distinguish custom from custom, not on the ground t they 
Material and objective actions, but because their parposes are distinct.—REvIsER] 


to 
~ 3369.74 3N 
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human law, or, as a man may bind himself to such an act by a vow or by 
a mere promise. We must add, however, that not every such custom, 
even though it deals with mere facts, is sufficient to establish unwritten 


cerned with things and with persons. It is true that this sort of custom 
should be regarded as pertaining to prescription and not to unwritten 
law, which, by a substitution of terms, we are here calling custom. 


Nor is there any difficulty in the fact that such a custom may at times 779 ich is concerned with free actions in so far 
be engaged with human acts as its proximate matter. And Bee either seg Sool bal ete to the common good, can do that. 
for the reason that in such a case these acts are regarded not as human For ise be he aucant of law either to command or prohibit actions of 
acts in the sense that freely willed acts are, but as things of such or this sort, so the same nature is necessary for legal custom, if I may so 
such worth and value; or, at least, because such a custom is rightly in- Rees ic Thus “we éxcindeatich Cascarninas thatiof writing and the like, 
cluded in that custom which is concerned with persons, since throughit Sich, re morally indifferent, private, and of their nature produce 
the person remains liable and bound—not, however, by custom as law, only facility or skilful usage in actions of that kind, but impose no 
but by a right affecting the person acquired by another in virtue of the obligation of exercise; as custom—of the sort that we are discussing— 
custom, and this right is a Prescriptive one. So also, contrariwise, a Site nature: does: => 

custom, or rather usage, through which a prescriptive right to an action / 7. Secondly, this moral custom [, that is, custom founded on human 
1s wont to be obtained, although it may seem to affect as its proximate eae keer ] can, in its main division, be differentiated into 
matter the action to which a right is obtained by prescription, never- oo bantence? nites common, that is, universal; common, that is, 
theless falls directly upon the person who was formerly responsible sal and particular. public; particular, that is, private. This division is 
for the action, and by this quasi-custom he is freed of obligation. derived in part from the Digest (XXX. 1. 3), and is more fully set forth 


by Hostiensis (Summa, De Consuetudine, Chap. xi, no. 11), by Baldus, 
and others cited by Rochus (De Consnetudine, in Pref., nos. 205 21). 
But they explain the division differently, as may be seen by reference 


t 
| 

Were) as fasting and Praying, &c.; or, they may be acts that terminate : to their works : 
ian external: object, as writing, pe: cn so on, whether they : sotnd see however, under the first category [, universal custom], 
have relation to another person or are free of such a relation, The | Tinclude, most of all, those customs of the whole world which consti- 
Teason is that all these acts are capable of developing custom because of tute the ius gentium, as I have stated in Book Two.! For that tus fen- 
on Very Dature, or because of their uprightness without regard to tium is true law, and in its own order it binds as true [particular] law, 
any tight acquired through them in Tespect of another person or thing. as I have there proved. Furthermore, that ius gentium is unwritten, 
. to this sort of custom belongs that which is capable of bring- a fact that is also obvious. Therefore, it was introduced by the — 
mg in a preceptive rule; and in that Tespect it may be said to be ' and general conduct, not of one or another people, but of the whole 
ide. Cane ith acts, since it intends by its nature their nse or extr- / world. Hostiensis, therefore, calls it universal, that is, fetthe deta 
cise. Customs that concern extrinsic objects and persons must not, custom. Consequently, in passing, we can understand that the sicth 
lowever, be excluded from this class. The reason is that through them tion of custom, given above on the authority of Isidore, is strictly 


: - “ i in itself, 
fustom] contrary to the rectitude of the us aad eriad tes force 
because the ius gentium is truly a kind of custom; and so 1 


also a particular obligation of human law May come into being, if they / applicable to the ius gentium. Nor is this attribution [of being due to 
: . 
| not solely in virtue of natural law, as I have proved, nor by virtue of 


Similar examples could be easily adduced. 


For the custom of almsgiving can be such as to introduce laws the wi uman prince, as is evident. 

because even though almsgiving is concerned with an extrinsic object | P atteoeiprt ine the name and character otgr an 
and a person distinct from the donor, it can be performed on the what we at present are dealing with, namely, civil, oye e of 
gtound of pity, and as a good Practice of the agent himself, without any 780 law,? as contradistinguished from the ius gentium, then, by the nam: 
relation to any night which another [the recipient] has. The general : 
Lae: therefore, would Seem to be that such acts, although they have ' : fore. 35t—Ta.] ately rendering Suérea’s argument here has prompted the following eluci- 
2 Telation to another, and inyolye Matter extrinsic to the agent, may : dation. ee he restricts custom to that = 
become obligatory by the mere force of custom—although by them / include universal custom, for he is con- 
no right is commanded by 5 icular laws of particular places. He wishes it understood that he is speaking 
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family, as I have shown in Book One,! to make laws. Such private 
custom we shall not, therefore, count for the present as custom, for 
the same reason, namely that it cannot establish law. 

This is the common teaching of the jurists such as Bartolus (on 
Digest, I. iii. 32, in Repetition, no. 6) and Antonio de Butrio (De 
Consuetudine, Chap. xi [, no. 45]) and others. The reason is that if a 
custom is that of a private person, such a one cannot impose a law upon 
himself, nor establish an obligation by the mere force of repeated acts, 
even though the person have a fixed will of acting always in that way. 
If a promise be added, an obligation arises, not by reason of the custom 
but by virtue of the promise; and this not by reason of law, but by 
reason of the fact, that is, of the vow or pact, for on that basis, natural 
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custom is to be understood only the custom that is common [not 
The principe of universal], which we can call civil custom 3 and with 
— ine due proportion, the definition of custom is to be 
present purpote so Testricted so that by the term law [in the definition 

les the of custom] is to be understood human, that is, civil 


law of nati os ° 
ee [positive] law, including also canon law. Or else, at all 


eg ras ee ios custom). The reason is that the said phrasesignifies that 
others - w [, due to custom, ] should be introduced as new law, 
and ab _ooaee Place or province, that is, introduced as law over 

hee sqcommon laws of nations, which are considered virtually 


natur. : 
the Shaheed ra can be further explained when we say that : law creates an obligation, as I explained in the treatise on vows.? So 
is wanting, whereas ih custom] is r eputed as law, when written law true is this, that even though the agent may have, in another capacity, 
default of ernie la b ius gentium is introduced not as though in the power of making law, he cannot establish it by personal custom, a 
also, because of its w, but as being in itself necessary, and whereas point which Rochus has noted (De Consuetudine, Pref., nos. 16 and 22). 
since on no other lace oe It postulates that character of necessity, The same principle with respect to himself applies to the prince as toa 
by mankind. sis than that of necessity could it be introduced private person, for in his personal actions or in their repetition he acts 
So we shall set asid i as a private person, not as prince, nor can he command himself by 
division. Under the hea¥c for the present the first member of our placing a legal obligation directly on himself as we saw above. So, 
siastical traditions wh = ecen sort of custom may be included eccle- i furthermore, from the private or personal custom of the prince, no 
but which are obse sethtiesy J and whose author we do not know, ; consuetudinary law falls upon his subjects. And this, both for the 
unwritten law ae y the Universal Church, for these embody reason that, first, one of the conditions requisite for consuetudinary 
and’ are strengthened by the practice of the whole law is that it be introduced by the tacit consent of the people, and 


for the whole such consent does not intervene, except by the usage and conduct 
of the people themselves. Without that condition, therefore, the 
private custom of the prince is insufficient. Again, the subjects are 
not bound to imitate the prince in their actions, even his most praise- 
worthy and repeated acts, unless he enjoin it. He does not, however, 
sufficiently enjoin an action by simply observing a private custom, 
since thereby there is no express or tacit sign of his will to command 
it—as is clear. Bartolus has well said (on Code, VIII. lii. 2, at the 


8. Parti Z ; 
®. Farticular, private custom is that which is followed by one oe 
beginning): ‘The power of establishing consuetudinary law is given to 


SY Private custom 
is to be understood: P&80n only, or by an imperfect community, a com- 
thatefonepersonor Munity whose consent is fot sufficient eth site the prince only when it is yielded by the consent of the people.’ Thus, 


Private household or family, which is it is clear that personal custom never establishes law. 


cannot enact laws, Unable itself, or through its head, the father of the / . 9. The same principle holds with respect to the custom of an 
imperfect community—one family, for instance—since one family is 


incapable of imposing upon itself an express law, as I demonstrated 


duced by a general mann, i reasonable, becai is intro- ' 
all Sea po er of conduct is a new law and is in use,\as he:says, a law that is inte ’ . £ blishi a tacit 
ind ; H : troduced in able of establishing 
mankind in all places. He mace heater being @ kind of natural law, peeesheed by and for all ‘ie ti and is, then, manch Jess: cap 
> as Custom is. 


default of positive writt : i : 
en statute. This mmunity can establish certain 


into being in default of writs is not true of natural law. F ch 
there is no other way, Me pmitte® Statutes, but develops beens : ; urthermore, although such a co: t 
i . , 3 : tiall ' ‘ . . w, do 
fort apples to and is necenary fort alr i frmium to be introduced then by way ofnecoai, Private ordinances, which, even though they do not bind as law. ¢ 
ly supplemented particular local nog mnkind. It could not, therefore, have ever arisen if it $0 at least as pacts or mutual agreements; still, the persons of such a 
2 [Not included in these Selections —Ta.] 


* [The 1612 edition here used has J 
‘not to be understood’ —T.} * (Chap. vi, § 22; supra, p. 88—Tz.] 


Bartolus. 
Antonio de 
Butrio. 


Rochus. 


Bartolus, 

tens 
"anormitanus, 

Rochus. 
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community cannot be even thus bound, it seems clear, 
of custom alone, because the pact or the piuinise i Ne ae 
custom alone, unless prescription intervenes, or some law or institution 731 
= renee upon which such consent to the binding power of the pact is 
founded. For the Same reason, although the father of a family can 
Impose a precept within his famil » he cannot bind them by his own 
custom, since personal custom is not a tacit sign of a precept. 
to. We are left with the conclusion, therefore, that custom of 
What custom estab- the second sort only, that which we have called the 
igs common, or public custom, is capable of introducing 
Fo e human law Properly! so called. The word custom, in this 
- cussion, has reference to this sort alone. This is the meaning of the 
a as used by Bartolus (on Digest, I. iii. 32, in Lecture, no. 4 [in 
aie Feet 6]) and Baldus (on Code, rubric VIII. lii), Panormitanus, 
pay ‘ea the commentators (De Consuetudine, Chap. xi). This 
| clear from a sufficient enumeration of its parts, and from our 


The public custom, therefore, of an vee = 
Pe hea bound by its own laws, shay celia eta in bar far as 
have the bine vie weed So to do, even though it may not actually 
the falibment f pate laws. It is true that such a custom calls for 
munity de fact vedas conditions in order to establish law in a com 

. g that power, than in one that has it, because, for 


t effect, A ; 
shall peas ~ the tacit consent of the prince is necessary, a3 We 
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which there are many decrees (in Decretum, Pt. I, dist. x1); if that 
of a whole province, the consuetudinary law will be (as it were) 
national; if one of a particular bishopric, the law will be (as it 
were) synodal or diocesan!; if that of a private chapter or community, 
the law will be (as it were) municipal. The same sort of relation 
will hold true of the civil customs. For if the custom be that of one 
kingdom, it will be (so to speak) that of the realm, that of a province, or 
national; if it is the custom of a city, it will be municipal. But common 
civil law of this order cannot be found apart from the ius gentium, since 
the various realms are not able to be at one in the general conduct of the 
citizens. And even though the realms are sometimes alike in respect 
of a certain custom, it is by way not of one entity but of several similar 
entities, just as in various kingdoms they will have many laws that are 
alike, but the law of one is not binding on the subjects of any other, 
nor conversely. 

I do not think that praetorian law should be placed in this class, 
whatever certain jurists may hold—see Rochus (De Consuetudine, 
No. 22)—since the two, consuetudinary law, that is, and praetorian, 
involve conditions repugnant to each other, as will be clear to any one 
considering the matter. I shall, therefore, pass it over as scarcely 
relevant to our subject. 


CHAPTER IV 


OF A THIRD DIVISION OF CUSTOM: THAT WHICH IS IN ACCORDANCE 

WITH LAW; THAT WHICH IS OUTSIDE LAW; AND THAT WHICH IS 

CONTRARY TO LAW: AND OF CERTAIN POINTS OF ECCLESIASTICAL 
TRADITIONS 


1. A third principal division of custom is made under the following 
heads: that which is according to law; that which is outside the law; 
that which is contrary to law. This division is that made by Abbas 
fie. Panormitanus] (De Consuetudine, Chap. xi, near end), Antonio 


de Butrio (ibid. [Chap. x]), Rochus (ibid., Sect. V, no. 5) and Cardinal? Bavio. 


(ibid, Qu. uoted by Rochus, loc. cit.]), and is that implied by 
Hostiensis Bias De Coasiatidltars no. 11). This triple comparison 
may be made in respect of the natural law, of positive divine law, 
and of human law: thus, in respect of these three kinds of law, 
there arises a threefold division, each consisting of three members.3 Of 
each of these, we shall speak briefly. We shall touch upon them all, in 
order that, having set aside those matters that are irrelevant to our 


.* [Synodal, because passed in Synod ; diocesan, because extended to the diocese, but not to the pro- 
Pie j 
(Gratian, Italian canonist, later Cardinal REVISE. = jes 
3 [The complete division is: Consuetudo iucsta, practer, contra legem naturalem, legem divinam positivam, 
Legem iumanam.—Reviser.] 


—_— > 


St. Thomas. 
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discussion, and having briefl i i 
i y treated of those points which are of les 
culty, we may pass on to matters that are germane to the sabjest 


2. With respect, then, to the natural law, it would seem that no 782 


moral act can be outside it, at least, in the concer. 
: ; ; ete; for eve et 
reste act 1s—according to the more probable opinion-—cither gail i 
om ice an act must, then, be either in conformity or at variance 
. natural law since the natural law is a rule for all human acts. 
ne custom is constituted by concrete human acts. Therefore, every 
be act must be either in conformity or at variance with the natural 

aw. No custom, then, can be outside that law. 

3. Nevertheless, ‘Since we speak of the natural law as forbidding 
What acts are in CCtalM acts, or as rigorously enjoining the perfor- 
accordance with the Mance of other acts, 30 we name ing at a pace 
os eseriicrs accord — the natural law, since it 
Rae om it, and through it the natural law 
nee is Siar hae A custom of an entirely pesccata character will be 

it = since by it the law is violated—if no more than slightly. 
guns = ab d te custom will be outside the natural law when it 
peprasadys ons that are, according to a probable opinion, indifferent 
retetlgorn oa 3 oF of good actions, which, although they are approved 
fasta “5 ‘aw or enjoined by it as to mode or precise character— 
are not absolutely poter ee oe te ciel 
without tg Cofnniind of aly a 2 aS Eee 
mat Pi Bee of ote tne, dat acting 
moraleffect’which ga It may, as is obvious, be excellent, has not that 


introduce i 
new Positive law in respect of the same acts, since those acts 


a atom gonteary of em it rather merits that given it in the lan- 
has no effect. * Suage of the laws—a corruption. It can, therefore, 


a é 
ucing law, as St. Thomas teaches (I.-II, qu, 97, art. 3, ad 1) and as is 


* [According to St. Thomas i 
g00d nor bad. But the Scots Siuinas there are no human acts which, i crete, ser 
Of 8 straw fom the ground. Rapermunttned that there could be such, 2 te Conte the pang 
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made clear in Decretals (Bk. I, tit. 1v, chap. xi) and Decretum (Pt. I, dist. 
vit, can. vy and Pt. I, dist. vru1, can. ii), together with similar chapters in 
Distinction viii of the Decretum. Moreover, a custom of this kind is said 
(in Authentica, CXXVII, Coll. IX, tit. rx, chap. i = Novels, CKXXIV, 
Chap. i) to derive no cogency from any paride of observance, however 
long. The reason is evident, since the law of nature is, as we have 
seen, immutable and so cannot be abrogated. Furthermore, such acts 
contrary to the law of nature have an essentially evil character, and 
it is inconceivable that they should have obligatory force. These argu- 
ments prove not only that no binding law can be introduced through 
such acts, but also that they cannot abrogate the obligation of the natural 
law or extinguish any of its precepts, either in whole or in part, 
since in respect of these, the natural law is, as we saw in Book Two, 
immutable. 

The third kind of custom, that which we spoke of as outside the 
natural law, may be thought of as composed of actions essentially good 
or of indifferent actions. 2 

The first kind is true custom, fit by its nature to introduce law, if 
other elements concur. It is with this custom that we shall principally 
have to do. But a custom constituted by indifferent actions, regarded 
in itself and its object, can have no effect on the introduction of law, 
since indifferent acts, as such, cannot be strictly enjoined. Still, if in 
them there is found some usefulness essentially good, some law might be 
introduced through them as custom, or at least, human law abrogated. 
This point we will explain later when we speak of the effects of custom. 

5. The question here arises whether this doctrine holds true of 
B-qusition custom with respect to the ius gentium. We are ost 
2 here dealing with a custom in conformity with the 

ius gentium, since it is clear that such a custom is a continuation of 
universal custom, and is consequently the same law and not a new one. 
Nor does any difficulty present itself in regard to custom outside that 
ius gentium, for such a custom can be essentially good, and can be 
<apable of establishing law, if no obstacle exists. “i 

The difficulty arises then with respect to custom Sere’ to the 

ius gentium: some jurists, among them Panormitanus (De_Consuetu- 


un 2 ‘ ») 

> hap. Xi, no, 23) and Rochus (De Consuetudine, Sect. V, no. 16 5 

eser vedly deny that it ca: introduce law. Their denial is ounded 
y can gt 


on the opinion that the ius gentium is y thet 
lw. We; howeres; have ina Fa ovieee passage’ drawn a scr oF 
tween the two; and so, when the term tus gentium 1s [, in the =< 
that distinction,] used in its proper sense, the reason urged [by 
authors] is of no value. : 
6. 1 believe, therefore, that it must be sta 
© [Supra, pp. 342, 35t» 352 et seg-—Te-] 
1369.74 a 


ted ‘that it is not 


Panormitanus. 
Rochus. 


Gloss, 
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absolutelyinconceivable that apartof thezusentiumshould beabrogated 


Parts of the ius Dy custom. The reason is that that [act] which is con- 
gentium can be 


it can establish the princi i i 
held on the condition we have Ba a indatreee a 


there is here no formal derogati 
c gation of any law through such custom, but 
a a change in the subject-matter of law, Sie the same er of 
nge may be made in the natural law, as I said above, and as appears 


from the example we ipti 
ne ex Bave concerning prescription and the like. Thus, 
the objections usually brought against our assertion are solved by this 


ae yore to our point is that Tespecting the slavery of 
Sentium, Fj 


4 given province it is no longer permissible, and i 
my Opinion, as to the division ‘<u ee as ae 


early days of Lent, 


7. It should be added that while admitt; i } 
t tting the possible abrogation 
ough custom of some portion of the ius PrN nla Is 


M 
Shen em i be abolished, 


#8 to concur j 7 jum: 

Prater he -) sia a Custom contrary to the ius pentium: 
Teason that wee 's morally impossible. ‘And this, both for the 
: ‘ormity in any matter js hardly found, and espe- 
close harmony with nature. 


cially for the reason that the ius Sentium isin 
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such a custom could not extend to foreigners who in their territory allow 
such passage without such conditions, save in the case of a toll levied for 
a just cause, and one applying equally to strangers. Under those circum- 
stances, such a custom would no longer be contrary to the ius gentium. 
But it would be otherwise, if the just cause for this condition should 
cease to exist. For then it would be contrary to the natural law to 
extend such a custom to foreigners, because it would be opposed to that 
law to deprive of their rights by the law of that custom the persons who 
were obliged to obey it, since they do not come within the jurisdiction 
of those who could rightfully introduce such a custom. 
8.1 But from the foregoing may be drawn an objection to the solu- 
tion just given. Thus, a prince may not enact anything contrary to the 
ius gentium, because his power and jurisdiction are inferior thereto— 
as Baldus states (Libros Feudorum: Tit. De Nat. Feud., Chap. i and 
Tit. Qui Feudum Dare Possunt, Chap. i, last section), in which he is 
followed by Jason (on Digest, XLIII. xii. 2, in Repetition, no. 3); there- 
fore, neither can the custom of one nation derogate from the ius gentium, 
because the custom is not more powerful than the law of a prince. 
A reply to this may be made, first, by a denial of the inference for 
the reason that the joint consent of the people and of their prince 
to the custom can be of more weight than the consent of the Prats by 
which he enacts law. For it is probable that the prince might not be 
able to compel his subjects to accept a rule contrary to the tus gentium, 
and still that rule could be established by common consent and custom. 
Secondly, I maintain that a prince may, perhaps, enact a law con- 
trary to the zus gentium by derogating from it in some matter which it 
18 expedient not to observe in his realm and relatively to his subjects, 
4s, for example, he might enact a law that in his realm there should be 
No slaves, but that all men should be free, or something similar. For this 
exercise of power is not opposed to {natural] reason, nor to the proper 
government of the state. Hence, just as a prince might enact lawagainst 
another custom, so also he might make a rule contrary to that portion 
Of the ius zentium which affects his government; and the reason is that, 
use of its universality alone, the ius gentium is not there the stronger 
Or more immutable with respect to his subjects: itis so only with respect 
to other nations. 2 2 
9. In the second place, the third division set forth above is to 
be applied also to the positive divine law: for some customs are in 
accordance with it, others are outside it, and still — Cries at 
With respect to the first group, that custom is said to be L = 
dance with ees divine lew-abicnaaceates the observance of acertain body 
of divine positive law, that is strictly preceptive. For, if the term law in 
this case be given a broader interpretation so as to include the counsels 
t [Sectionnumber missing in Latin text.—Te-] 


Chap. IV] 


St. Luke, ii. 
Aas. 


Tertullian. 
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Peau eae made up of acts in accordance with the divine law, yet 
: ees - thereby, a custom outside that law; therefore, a custom 
y a divine precept is fulfilled, we shall call a custom in accord- 


Under this latter headin i i iti 
g, then, certain unwritten traditions of the 
Church would seem most Properly to belong. For when the divine law 


though this may sometimes be call 

, is ma} led 

eae as as evident from St. Luke (Chap. ii[,y. en Or 
-14]and Chap, xv[,v. 1), it is to be understood as custom of fact,and 


Io. 
oe Pel apn wat at the outset we must note that, strictly speak- 
: # an Sates are different things. Tradition relating to 
a . ee : * 
todition and | Pa = = conduct—and it is of this tradition that we 
cox - Te speaking—is evidently the first institution 
some action or of a mode of acting; or it may 


hand, which embodies the tradition, is the fulfilment, and (as it were) 


pe L dition. Hence, tradition may be 
€n OF unwritten, but custom exists as usage, and so is unwritten. 


. Unto you’; that is, by word first, and later, in writing, by his epistle. He 


indicates usage and custom wh: i 
en he adds [ibid.. v, 2 a 
when you come together to eat’ &c. The Tertaiion pila 


Chapter: ¢ i 
pter: “Phere is offered you tradition to authorize it, custom t0 
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confirm it, and faith to live it.’ Therefore, he distinguishes custom from 
tradition, so much so, indeed, as to say: ‘How cana practice be observed 
which has not been handed down by tradition ?? 

11. But on this point it is further to be noted that just as custom 
sometimes emanates from the written divine law, so it could have 
emanated from and have taken its rise from the same law in unwritten 
form. For as written form is not, as we said above, of the essence of 
law as such, it is much less of the essence of divine law. Indeed, New 
Law, of its nature, as we shall showin Book Ten,! demands no more than 
an oral form, and was thus handed down in the beginning, as is evident 
from various passages in Paul. It is most certain that there are now 
many unwritten traditions of the Church which emanated froma divine 
command, and which embody such commands, as may be gathered from 
the Council of Trent (Session IV). The same will appear in the treatise 
relating to the Sacraments and to Faith, on which we shall have to speak 
at length,! and is also clear from the learned chapters of Bellarmine in 
De Verbo Dei (Bk. IV [, chaps. v et seq.]). 

However, such are not truly customs of law, but customs of fact; 
since, although they contain unwritten law, they are not laws established 
by custom; rather, the custom emanated from divine law. Hence, such 
law is not human, but divine; and the traditions themselves are called 
divine, even though they have been preserved by custom. Such custom 
added no new element to their binding power as law, although it has the 
highest value for the interpretation of the law: for as custom manifests 
the divine precept, so, too, it sets forth (so to speak) the mode of obser- 
vance, that is, the conditions of its fulfilment. _ 

I note, in passing, that besides these traditions, there are other 
unwritten traditions, which are believed to have originated not from 
divine, but from Apostolic precepts and laws: the law, for instance, of 

the Lenten fast, and of the observance of the Lord’s 
Day, and the like—which are called Apostolic tradi- 
tions. The custom of observing these traditions can 
be styled Apostolic law. This is not consuetudinary law, since the 
custom did not initiate the law, but the reverse; and so these are 
customs—in the sense that we are using the word here—not of law, 
but of fact. ; 

But at times, a custom of the Church, although observed univer- 
sally, could have originated without the aid of any express precept, 
Sometimes aneccie- written or oral, whether = divine rn of oh pera 

eiiete ns origin, as seems likely in the case of certaim sacra~ 
from any precept. meas ceremonies. ie we find custom existing 


emanate from 
Apostolic 


s ; : r = and the Church sanctioned 
ey a nie Sacumena’ sch beng wih oly wate, sg 


Bellarmine, 
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baer any binding tradition, but not altogether without tradition. 


the sign of the cross on the fo: 
> 2 - forehead, or prayer t ds the East— 
=. acroltian (On the Soldiers Chaplet, Cha iy) and Basi (De Spiritu 
» Chap. xxvii, which is cited a Decretum, Pr. I, dist. x1, can. v), 
wn another passage include under such 
pares crags also Put forward as examples of this sort of tradition, 
n do not bind under Precept. Such traditions, for all 


h > te one that approves ¢ 
ar 2 custom of the Universal Chur 

—_ pales riers of special obligation, in se of some 
a usage is licit and He ig i, i ss = reer of believing that such 
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Church cannot err in morals by following a sinful practice or by 
approving it. 

13. There can, finally, exist a custom contrary to the divine law, 

a custom which the Scripture calls, in a disapprovin 

‘ ee. ewe sense, the ‘tradition of pone (Matthew, Chas L v. 
te 5 y do you also transgress the commandment 
of God for your tradition ??; and, that which is referred to in Mark, 
Chap. vi [Chap. vii, v. 8]: [leaving the commandment of God, you 
hold] the tradition of men.’ Hence, Paul said (Colossians, Chap. ii 
[,v-8]): “Beware lest any man cheat you [by philosophy, and vain deceit ;] 
according to the tradition of men [.... and not according to Christ)’. 
These traditions, too, St. Peter (z St. Peter, Chap. if, v. 18]) called vain. 
Custom of this kind cannot, therefore, have the moral effect of law, and 
soit in no way concerns us. For it is impossible that such custom should 
abrogate a divine law. This is the doctrine of St. Thomas, as we saw 


(L-II, qu. 97, art. 3, ad 1), and that of Panormitanus, with the Gloss, * 


and others (De Consuetudine, chap. xi). 

And the reason is that even though the matter of such a law be 
Rot intrinsically evil, but evil only because it is prohibited, and assuch not 
essentially impossible of initiation by custom; still, because the pro- 
hibition is a divine one, men cannot prevail against it, since men cannot 
change the diyine law or the divine will. Nor can God be thought of 
as conniving at such custom and abolishing the law because of it, as we 
shall see later that men may do [in the case of human law]. There is no 
Principle or ground for imputing such a possibility to the divine will; 
nor would it be expedient, or befitting the divine authority; His law 
Must be immutable, as we shall see later when we come to deal with 
the law of grace. 

Some, however, of the jurists to whom we have referred, assert 
that custom can have the effect of limiting and relaxing (as it were) the 
divine law if a reasonable cause exists. This must not be taken as 
Meaning a limitation or dispensation properly so called, which has for 
Its effect a partial abrogation of the obligation of a previously existing 
law. In this sense, the assertion is clearly false. The reason that holds 
good in Tespect of the entire law, holds equally good for any part 
thereof, in due proportion, as we shall state at greater length (Book 
Ten).* Therefore, this [apparent limitation and relaxation of the 
law] should be looked upon rather asa kind of interpretation of the law; 
for custom may thus interpret even ne divine law, which in yet 

custom i case, and use of such an intervening cause, is 
ot are law can be binding, ee eae Gee 

: ton. 3 ares 

14. It remains for us to apply the same third division? to human 


* [Not included in these Selections —Tr.] 2 fie. of custom, vide supra, p. 463.—Tk.] 
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law, for it is with that law we have chiefly to deal, and because in such 
On which is @W it happens more commonly that a custom may 
in accord with, out be in harmony with, outside of, or contrary to law. 
to human hon "7 Indeed, there is no dispute concerning these two 

latter groups, nor need we add any special remarks 


aboutthem here, since the main discussion regarding them will be found 78% 


Custom in obsery- 2CcOrdance with human laws, as the custom of hearing 


f human law mas : : : 
isone of fact 2” Mass on feast days, or of going to confession during 


dinary law is introduced by means of such a custom, and the aforesaid 
authors are speaking in this sense when they say that even though a 
People obey a law for a thousand years, they do not thereby introduce 
custom [, ice. consuetudinary law]. The reason is touched upon above: 


truly says (on Code, VIII. lit. 3 [in commentary, Sect. 3, Leges]) thata 
imitative of mat nie with law is not regulative in character but i 
on § : ; A e law, OF executory as it were, From which the Gloss 
ext, Bk. I, tit. rv, chap. i) and Panormitanus (De Consuetudine, 
en = = 21) correctly infer that if that law be abrogated by 4 
also, even if no men Lthat Brew out ofits observance] is abol 
add a = no ierition is made of it. The reason is that it does not 
ed mf obligation, and it is held to be established, not on its ow2 
ard uw ies som annexed to and founded upon the law; and 
i no binding force when the law which forms its basis is aboli 
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Whether, when it existed as a custom first, and later a written law was 
established, the custom can persist after the revocation of the written 
law, is a point we have touched upon in a previous Chapter. The reader 
may consult Felinus (on Decretals, Bk. I, tit. 11, chap. i, last rule to 
No. 15, particularly limit. 7) and Rochus (De Consuetudine, Sect. §, no. 
7), for further study of this question. 

16. But even though this custom does not introduce law, it may 
What effects the have some influence on pre-existing law as regards its 
sforesaid custom preservation and future effects. In this sense, it is said 
= first of all, to confirm the law. Thus, Gratian (in 
Decretum, Pt. 1, dist. rv, can. iii) held that: ‘Laws are established when 
they are promulgated; confirmed when they are approved by the 
general conduct of those who use them.’ The same is made clear in 
the Code (VIII. lii. 3). And Bartolus (on Digest, I. iii. 32, in Repetition, 
no. 4) explains the matter well when he says that ‘such custom confirms 
the law not directly, but by removing that which would prevent! the 
law from exerting its efficacy, namely, the contrary custom and the 
abrogation of the law’. So, in almost the same way, this sort of 
custom may be said to render aid to the law, as may be gathered from 
the Decretals (Bk. II, tit. xxx1x, chap. xiv), since the custom makes 
easier the observance of the law, and in a certain sense, makes the law 
itself less liable to change, as we have just explained. : Ft 

Another effect of this custom is to interpret the law; indeed, it is 
called in the canon law (Decretals, Bk. I, tit. rv, chap. viii) and in 
the civil law (Digest, I. iti. 37): ‘an excellent interpreter of the law. 
Bartolus (on Digest, I. iii. 32, in Repetition, nos. 4 and 5) and 
Panormitanus (De Consuetudine, Chap. viii, no. 28 [no. 7]) speak of 
it in the same way. The reason is that it indicates in what sense the 
law was originally made and received. But if at any time this custom 
induces such an interpretation as to introduce some change from the 
first form of the law, the custom will then be something more than 
4 Mere interpretation, and will, in that respect, be a custom not in 
accordance with the law, but one that is superadded to it. On this 
Point, the same principle applies as in custom contrary to the law, 
Since the custom introducing change is in some respect in opposition 
to the law as it was at first, for it is said to derogate from that law in 
Some particular. We shall, then, treat of it with regard to this effect at 
the same time that we deal with custom that abrogates law. 

17. Finally, it is usual to speak of another effect of this kind of 
Custom, which is called the extension of law. Thus if, for example, a 
law is made originally for laymen only, and then through custom 
removing an obstacle. For example, if E cuta string 


5 ted it from falling. My action 
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CHAPTER V 


OF THE VARIOUS DIVISIONS OF CUSTOM ON THE BASIS OF 
SUBJECT-MATTER 


1. Customs may, in a fourth way, b: i 
. : ? > be ed the basis of the 
things or subject-matter with Mibtailer ces ae cok. and on this 
Custom is _— Principle a number of subdivisions, or easier i 
canonical tons, can be included in custom. ‘Thus, custom 


Va et ae 
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may be distinguished as canonical or civil, just as written law is divided 
into similar branches. For if a custom relate to spiritual matters, it 
will be canonical, as the custom of fasting, or that of the observance of 
a feast-day. And in general, every custom, proper to the clerical 
order as such, is canonical, eyen when it might sometimes seem to be 
concerned with secular matter; for it always touches upon such matter 
as affecting the property of churches, or the property or persons of 
clerics, and under this aspect it is sacred or spiritual. But a civil custom 
is one that is proper to laymen, and is rightly concerned with subject- 
Matter that is temporal. For it resembles civil law, as may be seen from 
the reasoning of the Code (VIII. lii. 3). 

z. One may object that this division is not an adequate one, 
because there are customs observed in common by the clerics and the 
laity and binding upon both orders—as we saw from Panormitanus and 
other writers in the preceding Chapter—and such a custom must be 
called not canonical or civil, but mixed. To this I reply first, that such 
a custom includes clerics merely in their character as citizens, as its 
subject-matter pertains to temporal government and to the common 
welfare of the state. As such it is a civil custom: partly, since it tends 
wholly towards a temporal end and falls within secular authority ; partly 
also, because it emanates from the state asa human organization; whence 
the law or custom will be termed a civil one. Nor is there any unfitness 
in the fact that such a custom should bind clerics as citizens, because 
they are included in the term state (cives), as Bartolus (on Digest, L. i) 
and Panormitanus (on Decretals, Bk. II, tit. xxvn, chap. viii) note. And, 
again, they may be bound by the written civil law, in respect of its 
directive force, as has been previously explained. Custom may, on 
the other hand, relate to clerics as such or simply as Christians, in 
which case the custom is essentially a canonical one. The reason is, 
that only a canonical custom can bind clerics as such, and only such a 
custom is of that higher order of custom which can include laymen 
also; for custom always follows the principle of written law and 
[therefore] depends upon a power and jurisdiction of the same order 

as law]. 


. _ Customs may be canonical in two ways. In the first place, the sub- 
Ject-matter and object of a spiritual custom may relate to clerics and 
to laymen as Christians, and such a custom makes no distinction be- 
tween the two orders and is canonical: as the custom of observing a 
788 feast-day is common to both. A custom may be a5 ea in 2 
second place, solely on account of some propriety or likeness; as, fo 
example, for the resson that in a certain locality both civil and ecclesi- 
astical judges observe the same custom in their decisions. ie eee 
Speaking, we have here not a single custom, but two, one canonical ay 
the other civil, which are regarded as one merely by a combination o 
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the two. Thus, our division is an adequat i i 
D : € one; 
have said all that is necessary in exposition of cle wil die 


service “ our use of terms in the following discussion 

., 3: -ustom may, again, on the basis of its subject-matt be di- 
a into general conduct (mos), strictly so called : and style (clad 
: e rien), and forum (forus). This division will become clear from our 
a snr of the last three terms, for we include under these words 
sre “ =. “es not comprehended under general conduct (mas), 

In the first place, then, s i iti 
t » then, style means some special f 

or speaking, as may be inferred from the Ditvisats (Bk. Vv, Se oe 
vi), where, for determining what are genuine Papal re- 


oo ges bee is the opinion of Rochus Curtius, also (De Consuetudine, 
Es rots * [no. 27]), and of others whom he cites. ‘The translation 
: es too, favours this definition; for its primary meaning 
piticis y is a bronze instrument for writing; the word was then 
pplied to the writing itself (Code, I. ii. 1); and thence to the 


otaes ae laws, that fact does not exclude other mean- 
the word would on, u38e” OF manner of speaking. Thence also 
Rios ould _ to have served to signify a certain usual mode to 
Fs ti Ds on cial procedure. Thus Cynus (on Code, VIII. lii (liii). 
ra ce that style is the practice of some court, and Baldus 
ge ae ae ead erect ibid., 3). By a substitution of terms the 
Koa on Bn eect av, Ado 


qu. 1), on this Matter is almost of the same import, namely, that style 


2 tacenien *, insists that style has the same meaning with reference 
in the general mecttt 43s in other matters. This is certainly true 
Cn ee amg of the word, but when we consider its use ill 


to mean properly a certain order in th i - 

: 3 e drawin f judicial decisions; 

even fe ercunder all [legal] documents, bulls, and rescripes. For 

Sitti uting them, judicial rocedure does not intervene, yet 

Be sn : - considered in judicial f ieee Many points relating to 
re Save been collected with erudition by Cristobal de Pat 
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in his writings on the laws of Spain (on Las Siete Partidas, Pt. I 
[, nos. 34—40]) which are called styles. 

4. So, not to linger upon the mere meaning of the word, and to 
come to the matter as it pertains to law, we can distinguish—as we have 
done in the case of custom—two kinds, style of fact and style of law. 
What is style of | Tomy mind, style of fact is not so much the frequency 
feets of the actions of writing, speaking, or proceeding, 
in a certain way, as that quasi-conventional form which is wont to be 
kept in the order of speaking, writing, or procedure, so that in the 
different parts, there will be used such and such words, or that the 
parts will be arranged according to a certain method or order. This 
meaning is evident from general usage, and from the laws cited; and 
may also be inferred from the Code (I. ii. 1), where it says: ‘The style 
of the last will must be free’! ; that is, the form of making testamentary 
disposition of property. The reference here is clearly to style as matter 
of fact and means not frequency of actions, but the form followed in 
drawing up such a document. The term is also more clearly used in the 
same sense in the Code (X. x. 3). So, too, Terence in The Lady of Andros 
[Prologue, line 12] said: ‘But there is a difference in the sentiment and 
the style.” But since it is especially in speaking or writing that such 
a form is customarily employed, the usage itself, or the custom of 
speaking and writing in this manner, is termed style. And so style 
signifies a custom as fact, and in this meaning it was used by Baldus (on 
Code, I. ii. 1 and IX. xlix. 7). But this view must be understood to apply 
not absolutely to every custom, but only to custom in matters of the 
kind to which I referred above. ; Bie 

5. If, then, there arises from such a style of fact an obligation to 
observe such a method or order in passing judgment or in procedure, 
789 then in this respect style will be a special and unwritten law. Whence, 
since it does not seem ordinarily possible that this obligation can be 
introduced through style as fact in such wise as to have the force of 
law, except in those things which concern judicial matters, style would 
seem specifically as an element of law to be restricted to a customary 
order in court proceedings, as we said in citing Bartolus. For in other 
Matters, utterances, or writings, a usage of speaking or writing accord- 
ing to such and such a mode, would seem to have too little relation to 


the good it possible for the said usage to establish 
Burin | eee aes of great importance, so much so, 


law. But in judicial matters it may be 

ve dAnchataris remarked (Consilia, 53), that the style of the court makes 

law in cases where there has been no legal decision. is 

.__. Accordingly style, as a thing properly termed judicial, relates fo 

judicial procedure. Hence, style is a certain kind of —<—— > 

which sometimes creates a positive obligation, allowing no departure 
* [This quotation, as given by Susres, varies slightly from the text of the Code—Te-] 
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therefrom, according to the Cod, (IX. xxxy. II); at other times, it 


divine offices. This seems to be the general ecclesiastical usage of the 

word. Indeed, Panormitanus never proved that the word signified a Panomitanus. 
species of custom; for, on the contrary, he said (on Decretals, Bk. I tit. 

xv [tit. xvr, chap. iii]): ‘Rite is a certain form and solemnity in an 

action relating chiefly to the sacramental act.’ 

8. Accordingly, the doctrine that we have set forth concerning 
style should, it would seem, be applied also to rite. 
For a rite may be factual, or dees Likewise, rite of 
fact, primarily and of itself, consists in a certain solemnity or ceremony 
insome action. In the three Chapters of the Decretals cited, it is used 
with this meaning. Whence neither custom nor frequency of actions are 
of themselves necessary for rite of this sort: for more commonly it is 
introduced priot to any kind of usage, either by word, as when Christ 


7 : 
oe patos oly pte Upon still other occasions, style esta- 
Hoyer P vi hee of the law, even an authentic one, such as must 
got sh i manner style may be introduced, so as to haye 
bs ind ona € explained in its due relation to custom, and 
we Possesses any special peculiarity, that will be pointed out 
¥3 a aay of our discussion, S 

= — “aie at length, we can understand what the laws of style are, 

18 their nature. When a law is said to be a law of style, the 


Rite of fact and of 
law. 


ito are the laws Mtg em be understood in two ways. One way is 

their nature? et ihe Seanietion be derived from the object our Lord instituted the essential rite of the Sacraments; or, again, by 

the law is concerned Aint . at is, the subject-matter with which : writing, as is clear in many of the accessory solemnities and sacred 
: a law of itself does not, properly, pertain to observances instituted by the Church. But it is not intrinsically im- 


possible, and in fact it often happens, that a rite of this sort should be 
introduced by usage and custom. Such’a custom may be, therefore, 
spoken of as a certain rite, and this is the meaning of the authors quoted 


custom, but rather to written law, which arranges for the style to be 
clarity, and grace of writt iti | } 
en of spoken compositions, may be called the above. But it will be necessary to distinguish between the rite as fact, 
: 


and the rite as law. For in the first aspect, it is a repetition of actions 
in a certain manner and in a certain matter; in the pss it may = o 
Cristobal de matter itself. al ae unwritten law with respect to that matter, which has been initiated by 
da no. 53 [no. 73). peckvoheestary de Paz (on Las Siete Partidas, Pt. I, | 790 that repetition. Thus, almost all canonical customs in actions concern- 

. b EXP. rubric [on style] otherwise. A law of style ing the divine worship, in so far as they give to those actions a form, or 


May, 1 5 
Y, 1 a second way, take its name from the intrinsic mode whereby am mode, may be called rites. i pa we i ore naa of ne 
w, and how it is introduced, must etermin: m the gener 


it h i 

ep ameragoar es through usage alone in such forensic or judicial ned from the ge 
as has been e Rey *s properly unwritten law, and a form of custom, tules concerning custom. For there is no peculiarity in this kind of 
8 . observance, such that it cannot be treated of, under the principles that 


Rochus, 7. The second memb oe 
Carti . er of our division is rite ritus). For Rochus apply to custom. ; 
urtius places it among those matters which relate 2 pate; when he 2 oe A third branch of custom in this general classification is ‘forum’. 


mera il a: says(DeC onsuetudine, Pref.,no, 28) cited from Panormi- What is forum? This term is not commonly used in this sense in the 
Bartolus. 


general law, and so Bartolus, Panormitanus, and Rochus, and other 
Panormitanus. 


Panormitanus, Tite: tanus (on Decretals i i | 
‘ Bk. I, tit. x1, chap. ix): ‘Rite is 
a custo; emnity i 7 ; é ness , 
that ae so 4 in the performance of a ptm so Writers on custom make no mention of it. But in the laws of our Pani 
called ri go nbt Prowl les for the solemnity of an action, it may be kingdom, Spain, forum is reckoned among the customs (Las Siete 
Pry pon Titgroee ee enone in support of his definition Partidas, Pt. I, tit. 11, law 7), as Gregory Lépez notes [glosea nj, in ry 
mention of rite; i, P- xi) in which no ne : 
aap og = sen aera According to this description, even style may When the derivation of this word is considered, it would seem to 
rewninas, Be 2 fm ol s ough not every sine bay: dhe called acai mean thesame, or almost the same, as style in the sense in which we have 
oy ecretals, Bh. LI vie poy i explained that term. For in popular usage, forum usually means a 
. - business of selling, and is so 


Public place set apart for trafficking and the busir ing : 
ithe used by Isidore t Eaiatiipien Bk. XV, chap. vi). And, it is — Isidore. 
: courts are usually held in such public places that Isidore believes 


sacrifice, the Sacr. 
a aments, and the sacramentals- ¥ [For Lockus read Rockus.—T2-] 
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‘for the laws of the forum are written, yet they are properly compre- 
hended under the name of forum’. But the more common opinion 
of Spanish jurists is that these rules are not of legal validity, save by 
force of custom, so that a written law of forum has no legal force, nor 
sufficiency as proof, unless its usage has been proved. This is the teach- 
ing of Gregory Lépez (on Las Siete Partidas, Pt. I, tit. ii, law 7 and 
Pr. VIL, tit. xv, law 28), of Sudrez! (Proeemium Fori, Nos. 1, 2, and 3), 
of Diego Valdés in Additions?; of Cristébal de Paz (in rubric to law Valdés 
on style, Pt. I, no. 36), and others on Tauri., Law 1 (which is law 3 of pas 
tit.i, Bk. II of Compilacién), from which the same conclusion is drawn. 
But if this is true, then certainly the laws of the forum, as written 
laws, are not legal prescriptions. For a written law does not derive its 
essence and force from usage, but from enactment and promulgation. 
These laws, however, were not instituted or proposed as in themselves 
binding, but only in so far as their usage was manifest. They are, then, 
mere registers of custom, and frequently their rules—despite their 
written form—are to be classified as unwritten and consuetudinary. 


sie : : 2 

pice she ~ evens hea special domain of each judge or prelate, in which 

— ms to be used in the Decretals (Bk. II, tit. 11), as Hostiensis, 
have noted in commenting on that title. 


accepted as proof in the court, as may bi i i 
Sa) wt ; t, ay be seen in the Code (IV. xxi. 20, 
os alanine relating to the order of judictal procedure are 
To. In Spain, then, these customs i 
> ) are held to be included under 
vial i priest for the laws which are spoken of eta 2 the 
2, ake their origin from usage, as is said in the preface to the 


co : 
ee ere: There is also no doubt that in such matters That they exist in written form is not incompatible with this character, 
can establish law in han there is no reason for doubting that custom as we pointed out before. ; 
it is said in the Di est ( Xue > any more than in other matters. Hence _ 12. But whatever may be true of these special laws of forum, there 
those who are han, ain ae Vii. 21): We ought to follow the custom of 7911s no doubt that there could have been written laws relating to the 
Bartolus, expressly states: ‘Hi 4 matter.” Elsewhere the Digest (L. xiii. 1, §10), whole body ‘of forensic business, and again, that others could have 
? * “ugh tegard is to be cherished for a custom of the been introduced by custom; and so, all that we have said as to factual 


style, or about written or unwritten law, may, in due’ proportion, 
be applied to foram. We may also add that, even though in the King- 
dom of Castile the forensic laws were limited to the subject-matter 
of judicial procedure, it is possible that in the other kingdoms, as in 
Aragon, &c., they were interpreted in another manner and with a 
wider meaning. 

13. For, in those places, the forum would seem to be the name 
given to the ancient laws of those kingdoms, which are peculiar to them 


In this sense, then, it is ev; 
A, 1t 1s evident that forum differs only slightly 
Pinas roy es style, and thus, although in the eae aes 
differ, ewes: — and style are distinct, still the latter 
5 * ‘O NG quasi-int tati £ £ the 
ly ran ated tthe rubric on the laws ofthe forum, Nene 
foxuin oree oe sae oS distinct. My ground for this statement is that 
Not, as is the case with style, signify an order or mode in the 


use of words, or in Procedure, but a - | a % wnviolable t 
< Out apparently designates all the laws | and which had been confirmed by (as it were) inviolable usage, av Kee 

gery ae by reason of judicial suthority, lac a relation to ally those which pertained to the mode of government and o — 
of judicial pt _ uerefore, the whole body of laws relating to the use ) exercise of jurisdiction of the prince, and of [the manner axed a 

feel eee, rity can, a parently, be designated by the name 0 | tion of people and nobles. It is possible that they includ ed other 

e being taken ina collective sense, although even Matters also; and it is not clear to me whether they owed their origin 


to express institution, or were introduced by custom. For they might 
have had their origin in either manner, if, as we assume, they are just 
and reasonable. With the exception, therefore, of these special = 
or customs, all other laws introduced by usage, in whatever — 
Matter, retain the general name of custom. Thus, it becomes clear 


re usually called fora—in Spani ueres: 
It. - @a—in Spans 
1, For “oe — some writers maintain that = cep lne 
Whether foram in. “100, forum signifies not custom alone but both 


* [This is Rodrigo Suarez; sometimes spelled Juarez or Kudrez, a Spanish jurist of the 15th cen- 
2 [D. Jecnbus Valdés Js: Comment ad rotemitum fori Redorici Kis, Additions. -REVISER.] 
1569.74 ze 
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this classification multiplies consuetudinary law not formally (as it were) 
but only materially; that is, with respect to the things or the subject- 
matter with which law is concerned. The same is true of other like 
groupings which could easily be thought out. 

14. Lastly, we must note another division of custom: into positive, 
Division of custom 20d privative or negative custom, a division which may 
into positive and be useful in our later discussion, The former takes its 
Sais origin from positive usage and consists, in so far as it 
18 a custom of fact, in a certain repetition of actions, and therefore, as 
law, it sets upa disposition or an obligation to act. The latter sort, 
on the other hand, is passive in character and originates from non- 
usage, and so it is sometimes named [negative custom]. To the extent 

at Non-usage is frequent and continuous, it 


establishes some legal Tule, it merely fosters a disposition or obligation 
to refrain from action. But, at this point, we must mark the distine- 
tion between negative and Privative non-usage, a distinction which we 


moral omission, and so does not 


voluntary usage, without which the introduction of custom is not 
Possible, 


But privative non-usage which is continuous, or Tepeated upon 
due occasions, does establish moral custom for quite the opposite 


Mm a positive action; for example, the contracting of an incestuous 


consists not in a simple omission but in the performance of an action 
implying + negation [of the law]; nor would the mere negation suffice 
to establish custo: without the action, It may, again, happen that the 


custom to establish law, this 
in that respect it involves an action [of the will]; but formally, it con- 
sists in the absence of due a ion, and thus the custom is called privative. 

Such a custom can also be called desuetude, although this term 


srl eres 
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may be ambiguous, as is observed by Rochus Curtius (De Consuetudine, Rochus, 


Pref., nos. 30 and 31), since desuetude in its proper meaning —_ 
to assume the [previous] existence of custom: for it is because it a : 
from custom that it is termed desuetude, whether the Tecession be by 
means of contrary actions, and so through a custom ORCS merges 
in character, or whether the recession occurs solely through the omiss 
of an ancient usage. It may, it is clear, occur in either ee me 
Thus, desuetude may occur through contrary custom. nege rhe 
custom may also exist, but it is not desuetude, if it does - —— ao 
existence of a contrary custom. Desuetude can, aes ie - ee 
even without any regard to actual previous custom, but o: y ered 
that might or should have come into being. This clare Ny 
Meaning in which the jurisconsult Julianus uses sation in ee 
cited in the Digest (I. iii. 32 [, § 1], at end). In “ — ark 
consists formally in the absence of due actions ears ~ B = wade : 
792 signifies a negative or privative custom. So for the sake o' eas 
shall use the term in this sense. As to how it pal sates eke 
force and effect of custom, we shall see in the discussion that fo Z 


CHAPTER VI 


WHAT IS A GOOD AND REASONABLE CUSTOM AND WHAT IS AN 
EVIL AND UNREASONABLE ONE 


ivisi hich we 
. This is another possible division of custom and one w! 
am — aren Aegis lain the moral nature ane she cGrcnek 
custom. I have thought, then, that a discussion of it sho 1k Bae 
up at this point. A twofold division, however, is io are ~ 
title: one into the good and bad, the other into reasona a 
Teasonable. These divisions are not synonymous; the nae A 5% 
an element not included in the first. We must, then, t Pp 
divisi ly. : 
bis Whee, alice custom is divided into good and singe wr ee 
take the words in the sense of moral a bent mea pon cage 
a os oe esadeeta. cc i in themselves, or of oot poe 
trary only to them, do not render men or their eee - pg 
or bad. We are here considering custom solely in its meee eee 
as it is able to constitute or annul some rule ofhuman — pada 3a 
ingly, no third group, such as indifferent custom, is Sage > 
2 Custom, according to the more probable ec is i ais ser A 
in usage and practice, as is more likely, or, even if su: See Saks it 
is, viewed as indifferent custom, irrelevant for setting up law, 
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= oo to some kind of rectitude, in a way presently to be 
Hence, we see that this division of custom is concerned with 

A bad custom can eee of fact; for legal custom cannot be of an eyil 
ty ‘aracter, or opposed to rectitude, since this very 
i evil would be in contradiction with the nature of 

law. For, just as a'statute if it is evil is no true statute, so also, an evil 
law is no law; and therefore, an evil custom can exist only in fact and 
can — establish a legal tule, unless the element of evil is taken away. 
= ~ a division is, then, based upon custom as a fact com- 
papi ~ I some community. Thus, this division is of itself 
~uciently clear, first with respect to the existence of both members, 


a whole people or community; secondly, wi i i 
n ; Y, with respect to its sufficien 
= ba ends orlnent 3and, finally, with peiae tothe distinesia 
Nahin members, a distinction which is evident from the terms 
3. In order, however, that we ma i i 
3- n order : may explain more fully the meanin 
of this distinction and difference in its parts, I note, ards dats 


* [That is, an act is morall “ 
aly uid cee t ¥ good seclutely if object, motive and circumstances are good; itis a 
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matter not evil in itself, and nevertheless be, in another aspect, evil in 
tespect of the agent, or of some other circumstance, or condition which 
precludes goodness. When, then, custom is intrinsically and from its 
object evil, it deserves not the name of custom, but of abuse or 
corruption, as is said in the case of laws. For such a custom is not 
capable of establishing true law, nor is it possible that through it a 
customary act can become good or not evil. But if the custom be at 
least objectively good, or not evil, although it may have been intro- 
duced not in a praiseworthy way, but through evil actions on the 
part of the agent, it nevertheless retains something of the character 
of a good custom, and from that aspect it is not inconsistent that it may 
preserve or establish some rule of unwritten law. 
4. For a clear exposition of the foregoing, I add the further obser- 
A custom intrinsi- Vation that it is possible for a certain custom to be 
cally evilestablishes bad of its nature, because the actions constituting it 
eee are either intrinsically evil, or because they are, as 
prohibited actions, so evil that they cannot be made good actions by 
any human power. Such a custom is properly called an evil custom 
by reason of its object. It is certain that this sort of custom cannot 
793 introduce law, since it is opposed to either the natural or the divine 
law, of which we have treated before. - 

In another way, however, an action or the subject-matter of a 
custom can be evil merely because it has been forbidden by human 
law. It cannot be said of such a custom that it is simply no custom, 
and of no moment, as will be evident from what will be said immedi- 
ately, and from the discussions in the subsequent Chapters. The follow- 
ing rule is applicable to this sort of custom, namely: “Many actions are 
forbidden to be done, but once done, they are valid.’ The reason is 
that this kind of custom is not essentially evil, nor does it contain evil 
from which it cannot be separated by human power and will; and so, 
while in its inception the custom is bad, it can lack evil in fact, if the 
evil at last ceases, or if human prohibition is withdrawn. Thus, such a 
Custom is absolutely and without qualification evil not by reason of its 
subject-matter when viewed in itself, but only by reason of the presence 
of a human prohibition, and in virtue thereof. There is, therefore, 
No radical impossibility of its introducing law. __ ; 

The same will be all the more true, if the actions through which 
2 custom is established are neither evil in themselves, nor even for- 
bidden by human law, but are done with some evil circumstance 
on the part of the agents. But since such a circumstance may be 
separable from the action, the custom may be valid as to the reat a> 

the action, but not as to its circumstances; just as we have sat 
elsewhere concerning a yow. Thus, if there be a custom of cele coat] 
some feast by means of unfitting sports, or by bull-fighting, such a 


MR 
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II, tit. x1, chap. ii). Therefore, Navarrus repeats this same opinion else- _Navarms. 
where (Consilia, Bk. III, De Censibus [, cons. vii]), saying that a custom 

is not unreasonable, unless it is opposed to natural or divine law. This 

is also the opinion of Gerson (Alphabetum Divini Amoris, Pt. III, lxii, Gerson. 
letter P),t and Supplement to Gabriel (on the Sentences, Bk. IV, dist. Gabriel 


custom is not truly binding in respect of the manner of the celebrati 
but can be so regarding the observance of the pats This is the prams 


"circumstance [, unfitting sports, &c.,] may be said to be of the sub- 


Reasonable and Swishes customs as reasonable or unreasonable, For itis 

unreasonable cus- — quite ac whether these two sorts of custom are 
ae € same as the other two which we ha ted; 

Nor is it clear by what rule the iitinpuished bethaeeaeee 
are to bi 

another and from these = distinguished both from one 


The Doctors experience difficulty on this point and express various 


xlii, qu. 1, art. 3, doubt 6 [sole qu. conclus. 9, doubt 6)). 

6. Other writers, however, state the matter otherwise, and say 
that every bad custom, because it is contrary to law—whether natural, 
divine; or human—is unreasonable. Whence, they hold, on the con- 
trary, that that custom is reasonable, which is good at least in respect 
of the action itself, and is of a subject-matter not prohibited, whatever 
may be the extrinsic and accidental evil it may take on from the agent. 


xi, word -rationabilis) is cited, to this effect: ‘I call that reasonable 
which is not disapproved by the laws.’ This is more clearly stated in 


794 canonical ordinance is not valid’; and this seems to take its force from 
the text of the Decretals itself (Bk. I, tit. 1v, chap. iii), wherein it is 
stated that a certain custom is said to be not reasonable, since it is 


“ens. opinions. First, Navarrus (De Alien, sie : acsoet ice op igen 
Y . one R, ac in conflict with canonical ordinances’. The conclusion is that it 
“ta ge Clericorum, Sect. 14) defines that See uae ae is sufficient that a custom be bad for the reason that it is for- 
sr — directly nt indirectly contrary to natural or divine law; bidden by the ecclesiastical law, for it'to be held unreasonable, This 
sy conversely, ‘every custom which is directly or indirectly opposed is the tenor of the Decretals (Bk. Il, tit. xxv1, chap. xii), inasmuch 
© natural or divine law and such custom only’ is unreasonable. To say as that Chapter decrees that ‘nothing can be obtained by prescription 
Pe = wal b Om 1s contrary to the natural or the divine law is to say that which is contrary to obedience’. ; . a 
what he per ela oe subject-matter, as is evident from _ Many other similar laws are cited-by the aforesaid Glosses. This 
Augustine. rr ki — down In a previous Paragraph. Moreover, Navarrus Position can be confirmed by reason, on the ground that a just law is 
"Proves ‘us proposition. He cites, first, the authority of Augustine (Let- Teasonable; and that, therefore, a custom opposed thereto is unreason- 


ters, cXvl, i ° Gs x 
‘eae isp Capi [Letters, liv, Chap. ii, in Migne ed.]) to the effect that: 


established by custom - and conv: 
‘ 5 ersely, that whatever is not so 0 
a he ctabtished thereby; and therefore Navarrus concludes that the 
ene - unreasonable custom, and the latter, reasonable. 
he ence is clear, since evidently no custom can pre 

eae: ay be denied introduction save 
: root of his antecedent is that whatever 
may be established through human law can be established bya custom; 


and, conversel: a 
be introduced sf seevstinar ar not be introduced by custom cannot 


Tepugnant to them—according to the r i : 
—acco easoning of the Decretum (Pt- 
TI, causa xxvir, qu. i (qu. ii, can. xix), the Goniictasaeas of Clement (Bk. 


able; therefore, every custom which is evil, either from the nature of 
the object, or from the fact that it is forbidden by divine or human 
law, will be unreasonable: conversely, every custom not so forbidden 
will be reasonable. ore sf) 
7+ Nevertheless, my first reply in refutation of the opinion thus 
First reply in refa. S€t forth is as follows: that the distinction between 
tation of the pre- reasonable and unreasonable customs is not to be 
Sais found in the fact that they are or are not forbidden 
4 natural or divine law; nor to be = Agee! or Stabe 
ess by virtue of their object, or subject-matter. r 
ihe sale every usage pars to divine or natural law is 2 
Teasonable, yet it is not such custom only that is unreasonable—as 
shall make clear by two proofs. 
se ae to Comm, See cna Kags Prencion, > tee 8 Tee Ore 


et de Origine Juris et Legum, 2, 
Omnia (Antwerp, pete acer 


In support of this position the Gloss (on Decretals, Bk. I, tit. rv, chap. Gloss. 


another Gloss (ibid., chap. iii, word canonicis): ‘A custom opposed toa “loss. 
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The first is that if we s in i 
nen 9 > speak of usage regarded in it i 
the imitiation of consuetudinary law, then a a ail mes ae 


to the initiation of law; and this not b it i i goodness, 
= = ecause it is deficient j 
~ ‘Same or (so to speak) it is excessive. But such: ae is 
Theses _ natural or divine law, either directly or indirectly. 
The major premiss is evident fro 

: m the example ofa custom observed 

a eee —_ of hearing Mass daily, an st of the diaiecd recti- 
= aie " vgoaten were observed with the intention of establish- 
2 1t would be in that respect imprudent, and on that account 


Now if, on this ground, this subject-matt. 
. . 3 ee. be 
Ox pae te because it is evil, on because it is ching tales 
elas oe on the same ground, it is contrary to natural 
— ried atte that not all good actions are to be the matter 
uman law. ie same ae applies, in due proportion, to the 


cohnetbeee — oe Fee eg to divine or natural law in the actions that 
in “a basis of his rho the custom, as Navarrus pointed out 
3 : iiaorne es that opinion of Navarrns is more clearly 

aire to divin ¥ the fact that Many customs, not contrary 
in the field of aw. And hot ut! law, are held to be unr 


er 


Chap. VI] Good and Reasonable—Evil and Unreasonable Custom 489 


absolutely and in themselves, on account of some defect or irregular 
quality which, although it does not attain to that quality of evil [which 
would make it intrinsically unreasonable], is sufficient to constitute 
the custom a truly unreasonable one: therefore, in order that a 
custom be accounted reasonable it is not sufficient that there be that 
twofold negation, nor that it be good, or [at least] not evil, so far as its 
object is concerned. 

A proof of the antecedent of my argument is derived from the 
custom of not obeying in all its details a general interdict laid upon a 
place, a custom that is discussed in the Decretals (Bk. I, tit. 1v, chap. v), 
and which is there called unreasonable, although it contains nothing op- 
posed to natural or divine law. Abbas [, ie. Panormitanus] (De Consue- 
tudine, Chap. v, no. 3 [no. 2]) makes the observation that every custom 
that is contrary to what is good is unreasonable, and this is in accord 
with the Decretals (Bk. III, tit. 1, chap. xii). He understands, however, 
by the contrary of what is good—that is, what is fitting—those actions 
which do not always include something opposed to divine or natural 
law; as, for example, that laymen should be seated in choir with the 
clergy. This is not contrary to divine or natural law, yet it is not fitting, 
and it is, therefore, impossible for this practice to be introduced by a 
custom. The canonists hold the same thing with regard to the custom 
of clerics engaging in hunting for the sake of pleasure, as does Giovanni 
@’Andrea (on Decretals, Bk. V, tit. xxtv, chap. ii). Rochus (De Con- 
suetudine, Chap. xi, no. 30) refers to a number of such instances. 

Yet Navarrus would say that these and similar acts are indi- 
rectly opposed to law, either natural or divine. But this solution is 

795 not satisfactory. First, because it is impossible to define adequately in 
what that indirect contrariety consists, since the act can exist in its 
totality without any violation of law, natural or divine; again, because 
a deed forbidden by human law appears to be all the more indirectly 
contrary to the natural law, since the natural law enjoins obedience 
to superiors, and yet Navarrus admits that the custom in question 1s 
not either directly or indirectly against divine or natural law; and, 
finally, because there is the fact that the custom is not evil from its 
Matter or its object but is, for all that, held to be unreasonable. 

9. And now, the first principle of Navarrus’s argument can be 
Navarrus’sargument turned against him, for it is mot true to say that 
fumed against him. hyman law can command whatever is not opposed 
to divine or natural law. For although it cannot enjoin the perfor- 
Mance of anything in conflict with these laws, it does not follow ress 
is able to prescribe everything not in opposition to them—as has re 
stated above. This is clear from a consideration of the works of 
counsels [of perfection]; or, of those good actions which are not — 
Patible with the counsels, such as marriage; and (which is more to 
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2 ce are ‘Bot contrary to the said la SES ri ahiay decorous—though that this practice be regarded as naturally good, and that it be almost 
sem g the playing of games which are sia of a law pre- a positive command.” Ambrose here properly uses the words ‘natural: 

Si : te even if they are not bad; or a law enn unseemly or not and ‘almost’, because, the positive law apart, this propriety is pana 

red “ cting bon some habit not sufficien tly upri ae fads clerics some in the sense that the natural law prohibits the contrary not strictly but 

= ar er ws can be unr easonable, even if th, * e like. There- only ‘almost’. That limited prohibition is sufficient, however, to kate 

aS t they permit actions forbidden b ei are not evil, on the acustom unreasonable, if opposed to what is becoming. Thisis also made 

5 we ule same can be true in the cuse - as — or natural law, evident in those activities which—while not forbidden. by positive law. 

ot ae in reply to those who hold the : S. me nor possessing within them an intrinsic evil—theologians speak of as 

< t for a custom to be unreasonable, it j cond opinion,! I ob- ‘suggestive of? evil, since they involve some danger of moral harm 

or a custom tobe should ‘De Sppastsh ‘tosh ese sufficient that it especially if they are frequently done or generally permitted: such as the 

Sakae not necessary ‘nat Opposition always necessa ff n ae nor is this sale of judicial offices, or the reception of gifts by ministers of justice; 
i be contrary to the £0}.:-Panormitanius and eats 5 at e = to be orsimilarly the practice of bestowing a spiritual favourupon the offering 
eas Aasbisegee tators (De Consuetudine, Ch, = € other commen- of a temporal gift, even though the latter is not given as the price of the 
on es = nding Batt olus pie Thiesse a » No. 5) are of this former; or the failure of prelates to visit and correct their flocks—and 
pie esta on shall refer in a moment to the o fiian fe bee the like. Therefore, customs in matters of this sort, apart from any law 

P of certain other prohibiting them, are deservedly held to be unreasonable. 


The first part of this assertion ; Finall: i i 
rtion is pri o ly, this matter can be explained from what we have alread: 

n 1s proved from the fact that an un- / said on the subject of oaths and pai that there are some things wih, 
although they are not evil as actions, are evil as promises: as that a 
husband should promise not to accuse a wife of adultery; or a pro- 
| Mise not to revoke a will, and the like. Thus a promise can be un- 

ee —— if its subject-matter is forbidden by no law. 

“5 ; same, therefore, is true of custom. Such in general is a: 
tters which are contrary to divine or natural | A | custom which affords a licence to sin: as would be a catia which 
al law, even if they are gave illegitimate children an equal status with lawful heirs, or, one 
| which punished homicide with a light pecuniary fine. These and other 
illustrations are more discursively treated by Rochus (De Consuetudine, 
hap. xi, no. 26). 
| 7% 11. Whence I conclude that a custom can be unreasonable, even 
ateicattthor’s con- if its subject-matter is not’evil, as is evident where 
tom praia its subject-matter happens to be unbecoming, or 
/ though its subject. where it brings with it an element of danger, or possi- 
| “ater isnot evil. bilities for harm if it should beintroducedintocommon 
public observance; and this, despite the fact that it is neither evil in 
tself, nor forbidden by any positive law, such as may be the case in 
Many of the examples cited. 

| And, on the other hand, it is possible that a custom may be bad 
i at least in its inauguration! and in the actions by which itis introduced 
—since they are prohibited at least by human law—and nevertheless 


they are though 
ght of as unsuitab] 
custom. Hence, a custom r elati €, or unworthy of being established by 
Sent tt meckyaiecuon at mike ee 
F D Ww. 


* Corinth. xi. Paul in t Copinoh: 
. orinthians (Cha . 
ph , with hi P- xif, v. 4]): E * 
s ey ag With his head covered, eos Iornch: a ianad (iid, 


den b oe 
St. Paul. a certain Ia Y NO positive law, divin, ; 
Sgt ek of dectromyse i gle pe oe ee 


bids Ee 
vv. 14-15]: “Do 
a = not ey | 
if pss: ed, if he nourish his hair riage oe teach: you, an : May not be unreasonable, because, apart from human law, its subject- 
St Ambrose. Amb m nourish her hair, it is oh 2 € unto him? But : Matter is not entirely unsuitable for the introduction of a custom 
rose comments [on z Corinthians, Sty, %2 her.” On this passage 
» Chap. xi, vv. 14-15]: “He wishes : of qlittferistrictly means ‘in its becoming’ ; in facto esse means in its actual existence’. Thus, we speak 
which is the 


"ICE Section 6, this Chapter Ta] pisinee ern 2 Oe eS ee ee 
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Panormitanus. Y it. This quite clearly is the opinion of Panormitanns (De 
ste st ny Chap. X1, No. 4), where he says that the Principle of that 
» that ‘the authority of custom of long standing is of no little 
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On the contrary, however, that custom will be judged reasonable 
which will not be contrary either to divine or to natural law, or which 
will not possess any of the aforesaid conditions. It is possible that 
Navarrus, as quoted above [Consilia, Bk. II1, De Censibus, Consil. vii], Navarms. 
meant nothing more than this; and he seems to have thought that 
all these conditions could be summed up directly and indirectly by 
the phrase [opposed to natural or divine law]. To me, however, this 
seems to make the matter much more obscure, because one cannot 
understand his exposition without reference to similar examples. For 
the indirect opposition of which he speaks is never necessarily such 
that, by reason of it, the matter of the custom is truly and strictly of an 
intrinsic malice contrary to the natural law, since in fact,as I have shown 
earlier, this is not necessary to unreasonable custom. 

15. Another mode of making answer to this, is to say that no 
absolutely general criterion can be laid down in this matter: decision 
must be left to the judgment of a prudent mind. This rule is stated 
by the Gloss (on Sext, Bk. I, tit. 1, chap. i, word rationabile), and is 
followed by Francus de Franchis, and other writers on that law. This ees 
was also the opinion of Hostiensis (Summa: on Decretals, Bk. I; tit. 1V, Hostiensis. 
chap. xi, § Quid sit consuetudo), and his doctrine is accepted by Giovanni — 
d’Andrea, Panormitanus, and others in their comments (De Consuetu-  panormitanus. 
dine, Chap. xi). Bartolus and other authorities take the same view, Bartolus. 

Those writers who do not reject the first mode of answering the 
question, but accept it as useful for forming the mind of the judge in 
a particular case, do leave the final decision to the judgment of a 
prudent man. These writers are here speaking of the judge who is to 
decide in the external forum on the character of a custom: with due 

roportion this mode may also be applied to the case of a confessor in 


oe pnesnsblenea, however, should—it seems—be judged from their 
atk had das usage and for consuetudinary law, as [ shall explain 
pesacat oe Lae Nor do the observations made by those who 
dobore — opinion opposed to ours, refute this assertion, since 
cathe ae a they cite in their support speak in a different sense, 
ergo Ese = 'y explained in another section regarding this division. 
Pantene, ie to be answered is: in what manner can a custom 
we al Scr Be pe i one? This we shall deal with later on, 
see What manner a custom may prevail in opposition 
13. i : 
et oy shssecsions however, to ask in what consists the unreasonable- 
sega is ain or, what, beyond and apart from prohibition, is 
oo © It unreasonable; and conversely, what, apart from 
Pusomitams able; and, €cessary in order that a custom may be held to be reason- 
; nally, by what test this can be discerned, Panormitanus 


treats of this subject at len +7 vinerdeinag cain wes 
Rochas, many opini at length (bid., Nos. 5 and 6), where he rehearses 797 his judgment in the internal forum, and to a divine in giving an 
Bartolus, Consurtadine, Sere nt Poise This is also fully discussed by Rochus (De intent ches aforesaid writers understand that this principle has 
fis, VIII. li. 2), = —s ©. 20), Bartolus (on Digest, I. iii. 32 and on Code, application in the absence of a declaration by positive law as to whether 
. dices nigeeaees eee and others comment and Menochio ad- Or not a custom is unreasonable; if such a declaration has been made 
BlesJ1, ceneueaes ples (. ri Arbitrariis Iudicum Quaestionibus et Causis, by law, generally speaking, this is the criterion to be applied, as I shall 

ii » Case 82). They all, however, set forth this division —— explain. Finally, Baldus (on Digest, I. iii. 32), and Jacobus Ie 

members of it. ontanus (in his scholium on Sext, Bk. I, tit. m, chap. i) add that Fontanus. 

in a case of doubt the custom is to be presumed reasonable, and 


that judgment must be given in its favour. I interpret this statement 
to apply when a custom is ancient, and has been observed by good 


— or by all men in common. When explained in this way, 
soluti : iz 3 
ution seems to me entirely soun point, we mits add 


14. Th = 
4. they do so, first, on the basis of the effects of the customs, 


What i: 
able coc? vamely, that that custom is considered unreasonable 


in o} 
me of two ways, as well as the distinction existing between the 

reasonable custom ? which will Ee | 

: 

' 


will be to the 

condition _ Seneral welfare; or which will have some 16. Yet for the fuller exposition of the above = } 

law. For face toe €n if the custom is not contrary to divine the rule harem ake Decretals (Bk. ILI, tit. xt, chap. i), where b 
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the conditions necessary for a just law, or for the just 
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revocation of a law. For if these conditions shall have been found to 
be present in due proportion in the custom, the custom will be judged 
reasonable in the same proportion; if, however, these conditions are 
lacking, the custom will be unreasonable, by comparison with such and 
such an effect. 
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I find this rule laid down by Geminiano (on Sext, Bk. I, tit. 11, Geminiano. 


chap. i), and Antonio de Butrio (De Consuetudine, Chap. xi), who are 


followed by Sylvester (on word consuetudo, Qu. 1), Soto (De Lustitia Sylvester: 


et Iure, Bk. 1, qu. vir, art 2), and Sanchez (De Sancto Matrimonii 
Sacramento Disputationum, Bk. VII, disp. iv, no. 41 [no. 14]). I have 
used here the words ‘by comparison’, &c. because, if the custom is to 
be judged apart from these conditions, and merely in the sense of 
usage, or voluntary repetition, it will be judged to be a reasonable 
one, if its matter is not bad. According to this rule, it will be easy to 
pass judgment upon a custom, in relation to whatever other effect it 
may have, as we shall make clear in subsequent Chapters dealing with 


these effects. 
In the next section,! another subdivision of unreasonable custom 


will be explained. 


CHAPTER VII 
WHAT SORT OF CUSTOM IS OR IS NOT CONDEMNED IN LAW 


1. Another division of custom now requires explanation, that, 
namely, of custom condemned in law and that permitted by the law. 
This division, although it is related to the preceding group, is yet 
distinct from it, as we shall see. The title of the question is understood 
as concerned with positive human law; for what concerns the natural 
law in the matter has been sufficiently discussed in a former Chapter.? 
For a custom which has been found by a prudent judgment applying 
tight reason to be unreasonable will also be condemned in natural law; 
and a custom which has not been found unreasonable by right reason 
will not be condemned by the law. Divine law, however, has no rule 

798 on this matter, as is evident. - 

Tt will, then; be necessary first of all to learn what kind of custom 
is to be held as condemned by positive law. Some 
by law writers hold that every custom expressly and specifi- 
Quaht to bedeclared cally abrogated by law is condemned in law. Others 
©. add that this abrogation is not enough, but that it is 
Bibited upon that — necessary that the custom be forbidden by law. Others, 
again, hold that even such prohibition is not sufficient, 
but rather that it is necessary for the custom to be declared 


* ie. of the following Chapter —Tr] 
. [Ss peas: Chap. iv-—TR] 
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unreasonable through law or else that it be prohibited specifically on 
this very ground, that is to say on the ground that the custom is 
unreasonable. This last assertion is the true one, and the one more 
commonly accepted. It is clearly held by Navarrus (Consilia, Bk. TI, 
De Censibus, consil. vii), Covarruvias, and other writers presently to 
be cited. We must, then, explain and demonstrate it. 

2. Therefore, I assert that human law at times abrogates custom; 
and that at times also it prohibits custom; and that at 
: _other times it condemns custom. I say, also, that these 
three effective dispositions of law are distinct. Ido not find the foregoing 
statement set forth very explicitly by the authorities; in fact, I find even 
that they frequently confound the meaning of these three. Yet the three 
are really distinct, as can be gathered from the common teaching on 
these matters, Indeed, even a fourth member might be added, namely, 

‘an unqualified Opposition to a custom’. But this last, although it is in 
some respects distinct, seems rather to coincide with the third. I shall, 
therefore, prove the truth of each of the three separately. 

As to the first point of our first conclusion, in respect to the 
question of abrogation, OF revocation of a custom, I say that it does no 
more than annul an existing custom. For the phrase derogating from 


First conclusion. 


pri Sepa the revocation would be unnecessary, and even useless. Nor 
could such a law have been made, except in a case of error, or on the 


ii Tt follows fom this that when there is attached to a law - 
what way one Clause, notwithstanding any custom whatever’,asin 
cause notwih- "CMs titutions of Clement (Bk. I, tit. 11, chap. vii) 
jeer Hon lac mm similar’ laws, that phrase revokes only a custom 
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a clause should not be extended beyond their force and strict meaning, 
Usage also confirms this opinion; for when a lawgiver wishes to extend 
the effect of law beyond the usual one, he makes an explicit statement 
of that intention, as we shall presently explain. 

3. For almost the same reasons, a simple abrogation of a custom is 
Asimple abrogation NOt equivalent to a condemnation thereof, since a 
be: Som is not custom can be abrogated, not because it is unreason- 
demnation of the able, but simply for the reason that it pleases the 
Bem lawmaker so to do, since he judges that, under pre- 
sent conditions, this course is more expedient. It is, obviously, possible 
for a certain custom to be, in a certain situation, in some way in- 
expedient, even if it is not essentially bad or unreasonable. This seems 
to be self-evident if we keep in mind what was said in a previous 
Chapter! about bad and unreasonable custom. When, therefore, alaw 
Tevokes a custom simply or without any further declaration, there is no 
Presumption that the law condemns it as unreasonable. Just as, when 
a subsequent law revokes a prior one, it is not therefore to be presumed 
that it condemns the earlier one as bad or unreasonable. Generally 
speaking, from a legal standpoint, what is not proved to be evil, nor con- 
demned as such, is not presumed to be bad, but rather is presumed to be 
good, even ifsome other courseisat the time preferred because it can pro- 
duce more useful effects, or is judged to behereand nowmore expedient. 

Finally, this opinion is clearly to be gathered from the passage in 
the Sext (Bk. I, tit. 1, chap. i), which says that a law does not abrogate a 
reasonable custom, ‘unless an express provision is made in the law’.? 
These words im ly, therefore, that law does at times revoke a reason- 
able custom, ik that, from the fact of revocation alone, no conclusion 
is to be drawn that the custom is unreasonable or condemned. 

This doctrine is in both its members that commonly taught, a fact 
that can be seen from the Gloss on the Constitutions of Clement (Bk. I, 
tit. m1, chap. vii, word consuetudo) and Alexander of Imola thereon 
[Consilia, Bk. VI, consil. 134, no. 33], Dominicus de S. Geminiano 
(on Sext, Bk. I, tit. u, chap. i), Angelus de Clavasio (Summa, on 
word consuetudo, no. 9) and Sylvester ([word consuetudo,] Qu. 6, no. To), 
although the latter seems to contradict the first part of our thesis. Of 

this obscurity I shall; however, speak inamoment. Ancharano, Panor- 
Mitanus, and others (on Decretals, Bk. I, tit. 11, chap. xiii) hold the 
same opinion, as also does Felinus (on Decretals, Bk. II, tit. xrx, chap. ti, 
fo. 11), where he cites Bartolus, Baldus and other writers. Navarrus, 
(Consilia, Bk. III, De “Censibus, consil. vii), and Ceverisias 
(Fariarum Resolutionum, Bk. TI, chap. xiii, no. 4, concl. 4) are also in 


J a 5 law. Asa matter 
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hold a doctrine opposed to that set down in the first member of our 


and Giovanni d’Andrea (on Sext, Bk. I, ti i 
: > Bk. I, tit. mu, chap. i). F 
Anteosans says that even though the law does ae oie 
© contrary custom, if it abolishes that custom simply and without 


Avpeles import of the teaching of Angelus de Clavasio (tid. 
a mp i .) and of Sylvester 
(ibid., no. 9), in the case of laws that carry a clause ee a 


Covarruvias, 
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a different principle, as I shall presently show.! 
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ann phate. force against that action; but it beet can have 
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be st conclusion, that concerning law 
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borne and future Past custom, but also fature custom: or rather, it sets 
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The first part of this assertion assumes that law does sometimes 
prohibit a future custom. This is the common doctrine, and as an 
example of such prohibition there is usually offered the law of the Digest 
(XLVIL. xii. 3, § 5). This law, it is true, refers to a municipal ordinance, 
but it is cited for purposes of comparison. Thus Tiraqueau (De Utroque 
Retractu, Pref., no. 17) infers from this law that ‘when a law condemns 
(that is, prohibits) a future custom, it does so by specifying that custom’. 
Hence the authors just cited, Antoninus, Angelus de Clavasio and 
Sylvester accept the first part of the above conclusion. Navarrus and 
Soto(De Justitia, Bk. 1, qu. vu, art. 2), havedonethesame moreexplicitly. 

The reason here is clear, since a prohibition has reference to actions 
in the future: for it cannot forbid those which are past; nor can it 
forbid present actions, not, that is, in so far as they have already taken 
place, but only to the extent that they may not persist in the future, 
for only as such are they capable of prohibition. Hence, if a law pro- 
hibits a custom, it opposes not only that which has been established, 
but that which is to be established, and, in so far as the law of itself 
can do so, it sets up an obstacle against its introduction. ny: 

Now the law is understood to prohibit a custom, first, if it 
expressly prohibits that any custom be permitted introduction contrary 
to that law; or when it forbids its introduction, as Navarrus says: 
Again, the law does so—asis probable—whenit absolutely prohibitsevery 
contrary custom, even if that law does not expressly mention the future 
or the introduction of the custom, as when it says, ‘It is our will that no 
custom have force against this law’, or carries a clause to that effect. 
Such a law would seem to have reference to all such custom, both that 
which is in existence and any that canbeintroduced. Itwouldseemalsoto 
oppose all such, because the words are quite absolute and universal in 
application, and apply without distinction of past and future, and 
there is no evident reason why their application should be restricted, 

The writers of whom we have been speaking interpret as of the 
Same import a clause which derogates without qualification from a 
contrary custom. Antoninus speaks in this sense, when he says that 
4 custom is abolished absolutely by such a law. Such a meaning can be 
inferred from the example which he brings forward from the Code (XI. 
Iviii [IV. xxxii. 26,§ 3]), where it is said: “Nor is it permissible for a judge 


. to increase the said rate of interest by reason of a custom existing in the 


Tegion.” These words would seem not only to revoke an existing custom, 
butalso to oppose it absolutely, even for the future, because these words 
Include not merely a revocation, but also a prohibition. This is evi- 
dent from the words nec licet iudici (nor is it permissible fe a joel 
for the words non liceat (it is not permissible) express a pee 

are, therefore, addressed to judges exercising their office not onlyat it 
time, but at all future times. The words apply, accordingly, to future 
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custom in the time of any judge whatsoever. The i 
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is eee applicable here, namely, that the lawis enntinagenisas a 

~ = ae this passage [, i.e. C, ode, IV. xxxii. 26, § 3] Bartolus infers 
y that the law revokes a custom of the past. Nevertheless, in the 


context of that law, the force of those words would seem to be stronger, 800 
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Such a declaration is made in the laws in various ways. An example 
is the passage in the Sexz (Bk. III, tit. mm, only chap.), where the words, 
‘disapproving entirely of that custom’, are used. In the Decretals (Bk.II, 
tit. xrx, chap. ii), we read: ‘we condemn such a custom’. In the Decretals 
(Bk. I, tit. rv, chap. vy), a certain custom is made void since ‘by reason 
thereof the force of ecclesiastical discipline would be broken’. Again 
(ibid., chap. iii), a custom is abolished ‘because it is held to be not 
reasonable’, and (ibid., chap. vii), ‘since this is rightly thought to be 
not so much a custom as acorruption’. In the Decretals (Bk. III, tit.vu1, 
chap. iii), a certain custom is termed ‘evil’, and later another is declared 
to be ‘contrary to what is proper, opposed to rectitude and in violation 
of the canonical ordinances’. Accordingly, I think that the principle 
stated above is valid when a custom is termed ‘an abuse’, and is de- 
clared as such not to be of obligation, as is stated in the Decretals (Bk. I, 
tit. rv, chap. x). 

When, therefore, in some such fashion, a custom is condemned, 
then the law has the force, not only of prohibiting it, but also of 
declaring it to be bad—as Covarruvias held (Variarum Resolutionum, 
tbid., conclusion 2). Thus, the law is said to revoke such custom 
specifically. For the same reason words of this kind are necessary, 
because without them the law does not state what the character of the 
custom was or is; it does no more than forbid it. 

8. Whence, it follows that, even though it is a custom of the past 
which the law annuls, if, by way of justification, it adds that the custom 
is corrupt or is unreasonable, by that very fact the law also forbids and 
condemns a future custom of the same sort, as long as the circumstances 
Temain the same. ; 

This opinion is that of Panormitanus (on Decretals, Bk. II, tit. 
x1x, chap. ii, nos. 7 and 8), and Tiraqueau (De Utroque Retractu, Pref., 
Nos. 18 and 19), who refers to many other authorities. Their 
argument in proof of this opinion is that an unreasonable custom 
is prohibited by every law and for all time, according to the 
Decretals (Bk. I, tit. 1v, chap. xi), and other Chapters. Navarrus 
was also of this opinion, and the passage in the Gloss (on Decretals, 

Bk. I, tit. 1, chap. xi, word rationabilis) is of the same sense: 
‘that is a reasonable custom, which the laws do not condemn’. The 
word ‘condemn’ (improbandi) here is to be taken in its proper meaning, 
and it must be understood in the same sense where it is stated at the 
end of the Chapter that reasonable custom is one ‘which is not opposed 
to the canonical ordinances’—those ordinances, namely, as Navarrus 

Notes, which condemn unreasonable customs. Whence the same es 
adds, an unreasonable custom is one ‘which is condemned by law’, an : 
from all the laws which it cites, it is clear that the word ‘condemned 
1s used in its proper sense. 
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such a custom. For it is not alone the intrinsic character of the things 
to be done or not to be done that determines the nature and condition 
of a discipline, but rather the fact that the law rules that this or that 
must or must not be done. It is for this reason that we said that the 
condemnation of the custom of which we have been speaking was not 
a purely declaratory one, but rather one regulatory in its nature. 

Io. In this sense, also, are to be understood many laws condemning 
certain customs or prescriptions, which, from the nature of the case 
alone, do not immediately seem to be unreasonable. In the same way, 
some decrees condemn customs which unsettle canonical ordinances, 
or curtail them, as being opposed, that is, to the exactitude intended 
by them. Moreover, in this sense is to be understood the Gloss quoted 
above (on Decretals, Bk. I, tit..1v, chap. xi, word rationabilis), which 
says that a custom is unreasonable which the law condemns. This 
Meaning would seem to be the only one admitted by Baldus (Consilia, 
Vol. V, cons. 401 [cons. 349]), when he said that in order that a custom 
may be spoken of as reasonable, it is enough that it be not condemned. 
Yet this statement does not seem to be strictly true; since a custom can 
be essentially, and of its own nature, unreasonable, although it has not 
been condemned in law. x 

It is possible, then, that these writers intended their words as 
applying only to the external forum; or, at all events, that opinion can 
be understood to refer to a condemnation by law, either on some 
particular ground, or, at least, upon general principles—as, for instance, 
that the custom weakens the force of church discipline, or that it 
derogates from the liberty of the Church, or for some reason of a similar 

acter. 

Finally, a distinction can be drawn between these two modes of 
condemnation; for that which is purely declarative seems to be the 
More immutable of the two, as founded in natural reason alone, or in 
the divine law; the other, which is positive, since it emanates from 
human law, can suffer change, either through new law, or sometimes 
by reason of change in the matter itself. This is the opinion of Panor- 
Mitanus (on Decretals, Bk. II, tit. xx, chap. ii, no. 8, and De Consuetu- 
dine, Chap. xi, no. 12 [no. 21]), a8 we shall explain at greater length in 
Chapter xvi of this Book. 
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CHAPTER VIIL 


CONCERNING ANOTHER DIVISION OF CUSTOM INTO THAT WHICH IS 
VALID BY PRESCRIPTION AND THAT WHICH IS NOT 


I. This is the last division of custom, and I have determined to 
discuss it in this Chapter, because a clear notion of it is necessary both 
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settles law, that is, which is legal, and which can be validated by 
The exi ofa Prescription. This statement is explicitly made in 
snnry precip-- the canon law (Decratialsy Bk. 1, tite rch, aa)jan the 
words: legitime praescripta (legitimately established by 
prescription); it is sufficiently suggested by the Sext (Bk. I, tit. rv, 
chap. ili), as also in the Decretals (ibid., chap. viii), on which the 
Gloss comments in the last note, as well as in the Decretals (Bk. II, tit. 
xi1, chap. iii), on which the Gloss also comments (on words De Consuetu- 
dine), and in other passages to which writers on this matter refer. 

In connexion with these references, the reader must remember 
that the laws use a different manner of language, when they deal with 
the true prescription of things, or of private rights. [This caution must 
be given] since we are dealing, not with prescription, but with legal 
custom. In respect of that, we find scarcely any law requiring that a 
custom be validated by prescription, except! the aforesaid last chapter 
(Decretals, Bk. I, tit. tv, chap. xi). For the Sext (Bk. I, tit. rv, 
chap. iii) may perhaps refer to prescription, since it treats of the custom 
of a bishop with respect to his exercising his jurisdiction without the 
advice of his cathedral chapter. But the Decretals (Bk. I, tit. rv, chap. 
viii), makes no mention of a prescriptive custom by name, but merelysays: 
‘If the custom has been such as to prejudice the common law[...].’ De- 


customary 
tion is approved. 


cretals, Bk. II, tit. x11, chap. iii, is best interpreted as relating to a true © 


Prescription concerning a right of election, and Decretals, Bk. I, tit. VI, 
chap. 1, deals with prescription, also, in speaking of the subject of 
elections, as do other Chapters which are cited. 

Nevertheless, one law is sufficient to oblige us not to depart from 
its terms, Upon this point, the canonists thereon (on Decretals, Bk. I, 


tit. rv, chap. xi) are agreed: Panormitanus (De Consuetudine, Chap. xi, Paes 


no. 7), Rochus (De Consuetudine, Sect. 3, at the beginning) who deals 
with it at great length, Antonio de Buttio and others thereon (De 
Consuetudine, Chap. xi), and Cardinal? (on Decretum, Pt. I, dist. vit, 
can. vii). Bartolus mentions this view explicitly, in writing against 
Peter, to whom he alludes (on Digest, I. iti. 32, in Repetition, Qn. 2, 
No. 15). Baldus, Jason and others set forth the same opinion on this 
Matter (on Digest, I. iii. 32). The Gloss (on Digest, L. xvii. 166 [54]) 
Provides an excellent statement of the same tenor. 

Now, even though it may seem to be a mere matter of words, I 
think that it is necessary for a clear discussion [of prescriptive custom] 
that we give some attention to the manner in which the jurists just 
Mentioned speak of it, defining it rather from the connotations of the 
word ‘prescription’, than from the nature of the custom itself. Thus, 

‘anormitanus says that for a custom to be [prescriptive] means no more 
[For pracpter read practer —Tr.] 
2 [ie reteset ; 
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Panormitanus (supra) and that of the Gloss (on Digest, L. xvii. 54) — 


when this Gloss speaks of a firmly grounded custom. 

4. The basis, then, of the contrary opinion is easily destroyed. 
Refutation of the , Primarily, the opinion is based upon an ambiguity in 
contrary opinion. the terms. For, when, earlier in this Book,’ we dis- 
tinguished custom from prescription, we also pointed out that these 
words are sometimes taken ina broad meaning and used interchangeably. 
For even prescription is a custom brought to its culmination in a certain 
way; and, every custom brought in like proportion to completion is 
usually called a prescription; in the same way, a custom can be called 
a prescription, as well in law as in fact, as has been explained. When, 
therefore, in an earlier Chapter we distinguished custom from 
prescription, we were using these two terms in their strict meaning. 
For the present, however, we assert that it is possible for a custom, even 
a legal one, to be, and to be spoken of as prescriptive in the broader 
sense of that term. 

Our answer to the argument for the contrary opinion is that a 
custom in its character of a legal rule takes its epithet ‘prescriptive’ 
Cabs acd from the character of the custom by which it is 
scription when used acquired; but that a custom of fact takes that epithet 
in the broad mean- from the conditions wherewith it was involved in 
sich other; but in order to be such: nach it is of long — 

ir exact meaning tion, is voluntary, is observed by common consent, an 
‘i eae the like. So de aes itself can be said to be pre- 
scriptive, for the reason that it has that completeness (as it were) by 
its own intrinsic and essential perfection. Further, we can say almost 
the same thing of any prescription properly so-called. 3 

In reply to the confirmatory argument for the contrary assertion, 
Isay that it proves no more than that this custom is called ‘prescriptive 
owing to conditions different from those which are proper to a true 
Prescription, and that consequently prescription properly so-called and 
Prescriptive custom are not identical. It does not, however, oh 0d 

is custom is not prescriptive in the broader meaning of that word [as 
we have defined it]. “isch 

5. From this solution of the arguments opposed to ours, it is pea 
that this use of the adjective ‘prescriptive’ and this definition of its 
Meaning, indicate that there is a kind of custom which requires, to- 


gether with the fulfilment of other conditions, ade sieeada vealed 
. 1 d be without qualification cal 
order that it may be true custom, ani of our present discussion, 


such by the law. This is the cardinal point of i 
and te which we must now take up to establish our conclusion. 
In the first place, the question may be asked, shee at 
Occasionally requires for its validity the 1 coe 
¥ [Supra, pp. 448 et seq.—Te-] 


Soto, 
St. Thomas, 
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time, that is, a period and duratio 
tha lod and d m such as are demanded { 
Prescription. On this point, it may be noted that the opinion afaai 


6. 
ee Pai a as far as canon law is concerned, is proved from 
prescription greed wr are cited on this point clearly refer to 
b . di » a fact which I have noted.! This can 


I : oS 
n relation to the ciyi] law, the truth of the statement in the 


t. And hence I have referred only to the 
otherwise: in Pak Prevails generally ; for the matter rangle be 
erwis case of oa Special law of a particular kingdom. 
the subsidiary ar 5 ue validity of the inference [in proof of 
- 7.) *tgument] is demonstrated from the fact that a true 


is not the eh rs Ah mes with Tespect to each the reasoning 
# Prescription, a right is acquired by one 
= [See Supra, Section 2—Tr] 


re Sure is not of she essence of noone law.—Reviser.] 
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person against another, contrary to the latter, who is deprived of his own 
property, or of his right; and it is for this that it has been necessary to fix 
definitely a certain time within which the [former] owner of a right 
can and ought to exercise diligence, in order to recover his own 
property, or to preserve his own rights, so that if he neglects to do so, 
he may be justly deprived of them. For this reason, then, according 
to the character of the property involved, and according to the pre- 
sence! or absence of the person prescribed against, a longer? or shorter 
time is usually defined for the establishment of a prescription. In the 
establishment of a custom, however, no prescriptive right is acquired 
against an unwilling person; in fact, the custom is founded upon the 
tacit consent of the prince, as We say below; and hence it has not been 
necessary to define the length of the period whenever there is sufficient 
ground for assuming his tacit consent: the mere continuity of the 
custom for a longer or a shorter period suffices.* : 
7. Nevertheless, I assert that for the prescriptive custom of which 
the laws speak—at least those in the Decretals (Bk. I, tit. 1, 
chap. xi), previously referred to—a certain, and definite time 
Adefinite time is re. MUSt be fixed. The secondary question, whether 
quired for a custom that period should be of this or that number of years, 
ined by pre- we shall discuss later. This is the opinion of the doctors 
pee of both the canon and civil law. The canonists, in- 


(on 


presence or absence of the pe A 
tablishment of a prescription’, since a shorter 
Space of time is usually required for the prescriptive ; 


* [Reading suficit for suficiat—Reviser.]  * [For De Constitution. = 
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Finally, Navarrus (in Consilia, Bk. I, De Consuetudine,consil. ii [consil.i}) 


and Moli a 
oo (De Lustitia, Tract. II, disp. 77), propound the same 


oe antes greater weight than the opinions of those who are not 
expert. no convincing argument in support of the opposite 


The first proof of our assertio’ i i 
: n [supra, Section 7] is taken from 
the Deeretas (Bk. I, tit.1v, chap. xi), where, among the i of the 
‘tom there mentioned it js specified that it must be the result of 


Prescriptive, not univocally—as is the case with rights 
tained by ae sro and other similar tights, which pe 
oe ip tion Feng) analogy only, and because it is modelled 
re P sc ion in the sense that it is firmly grounded by run- 
ems serio €ngth of time, which if not that fixed by law, is at 
- rg as sufficient by a prudent judge. 
eat Et ea evasion jis arbitrary, and ‘is contrary to all the 
oe urthermore, it Seriously impairs the force and utili 
The evasion is re- of = ie [Decretals, ibid.]. Wherefore, altho 
ri é true is di 

Prescription, nevertheless, it is ee pares pein 
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g. In the second place, a confirmation of our assertion is to be 
The ion ‘g drawn from the term ‘a long continued custom’ which 
long time’ legally is used in that same chapter [Decretals, ibid.]. 
eee This: term is taken=from® the sGvild law (Code, 
termination of this VIII. ii. 1, and from ibid., 2). In other passages, 
geet ele by the it ig spoken of as custom ‘of long standing’ 
ment of a prudent (diuturna), as it is in the Institutes (I. ii, § 9) and in 

fos Seen. the Digest (I. iii. 33). 

The phrase ‘a long time’, however, or ‘long continued’, is not an 
indefinite one in law, nor is it left to the discretion of a prudent 
individual, but means a period of at least ten years. The phrase, then, 
‘a long time’, taken absolutely, refers to a period marked off, on the one 
hand, from a period of less than ten years'—which is held to be a brief 
period; and on the other hand, from a period longer than twenty years 
—which is termed ‘very long’: hence, the phrase denotes a period from 
ten to twenty years. According, then, to the variety of the attendant 
subject-matter or circumstances, the law usually requires a period of 
ten or twenty years. All of the foregoing is clear both from Rubric in 
Code, VII. xxxiii and from laws 1 and 2 and the following title (ibid., 
xxxiv). Hence, when a law requires a long time for the sufficient 
confirmation of a custom, or its validation by prescription, the phrase is 
not indefinite in its meaning, but definite: its meaning is fixed by law, 
and it definitely indicates a period of at least ten years. — ; 

Io. If, then, any one of the conditions of prescriptive custom is 
to be left to discretion, it must not be Pes nian cae to re 
uirement of a full ten-year period, for this is (as it were) an essen’ 
eae for custom, as sacks hie is the sense of Gloss 1 (on Sext, 
k. I, tit. 1v, chap. iv), where it says that in the canon law a custom 
validated by prescription is one of forty years’ duration, but that for 
4 custom as custom, that is, for one intended to introduce new law, a 
Period of ten years, at least, is required: this period, at least, is under- 
stood as referring to a long-continued custom. Accordingly, if any 
discretion were to be allowed [a place in the determination of the time 
element in prescriptive custom], it could be only in cases where the 
custom has run for a period of more than ten years: and then only to 
determine whether that period should (as it were) be automatically 
sufficient; or, whether at that point the decision of a prudent judge is 
Tequired to determine whether this length of time suffices, or whether 
a lon; eriod should be awaited. ‘ : et 

le not even in such a case should discretion be pbs 
Partly because it would subject long-continued custom er mau rhe 
Testriction, and would deprive it of a proper certainty without 
Teason; partly, and this is the most important consideration, because 
¥ [See also infra, pp. 567 et seg.—Tr.] 
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in whatever way the fixing of the length of time is lef iscreti 
: d t to th 
[of a judge], there will follow not only a domain a doa 


Tacter of prescriptive custom but also of every appearance of one, - 


or even of the appellation prescriptive as it is suggestively! i 

any custom, as the first argument es support of our america aiieeule 

Proves, z 
The words of Decretals, Bk. I, tit. ty. iii i 

Support to our position here: ‘If such a ees tee eae a 

Weipa does prejudice to the common law.’ These words sau 

ct su Zs custom 4s not left to the discretion of any one (for if this 
€ so, the custom could hardly or not at all be approved); but that 


judgme 
] we ss = i a pepe man would not be—human law apart—that the 
then, that such seta €ace of the consent of the prince. It is cleat, 
om Js not a prescriptive one merely because it 
* [coloratae: The term ‘coloratus’ ‘givin ‘teak 
oloraius’ is frequently used to signify a ie ne 2 SO1OUr to” or “suggestive of. ‘The phrase ‘ti 
* [For Hine ergo in foro ee read Hin gn te that oie i a —— ae 
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has endured a sufficient time to indicate the existence of the prince’s 
consent to the mind of a prudent judge; but rather, it is because it has 
been validated by prescription, that it indicates: the consent of the 
prince: therefore, such a prescription cannot be said to be established 
in such a length of time as only the judgment of a prudent mind can 
determine: therefore, it can be established only in a length of time 
that is fixed by law. The logical-soundness of these conclusions is 
self-evident. The truth of the antecedent of my proof will be clear 
from what we shall have to say in Chapter xvi, concerning a-custom 
which is sufficient for the revocation of a law: 

12. I deny, therefore, the minor of the argument for the contrary 
Reply tothe basis. Pinion, and I assert that this period of time has been 
of the contrary defined by positive law, both canonical and civil, each 
eet within its own sphere. 

This determination of time may, it | must be understood, 
be effected in two ways. In. the first, explicitly and. specifically: 
The determination i2 the manner, that: is, of which we are sp 
Of the time neces. in the present discussion, and which will be 
$a San be made in explained more in detail in Chapters xv and xvi. We 

be admit that the laws do not ‘explicitly define the 
period necessary for this particular subject-matter) of laws, that 
is, of legal customs. The reason is that this‘mode of explicit deter- 
mination is not a necessary one; there is another that is sufficient. 

In the second way, then, the length of time [necessary for the 


806: validation of a custom by prescription] is determined implicitly, and 
ressed in 


(as it were) by the proper application of general:principles edi 
the aaa ae tel ae case of custom of this kind. It is in 
this sense, then, that I assert that a fixed length of time is necessary 
according to law for a custom to become validated by prescription. 
For the law itself has distinguished in general: customs that 
are immemorial, of very long standing, of long standing, and (lastly 
common customs, those, that is, existing for a brief period; 
and the law has determined beforehand for each of these its own 
manner of duration or definite period; as we, in company with psqroed 
tanus and others, have noted. ‘This determination by the law oe - 
ever, a general one, and applies properly to a custom of fact which can 


i : : £ ownership, or of any other 
establish a right (ius) whether of law, or 0 — re ere (Consilia, 


moral power. This opinion will be seen to be Ba 
Bk. = oe 34 ek ae no. 2) and of Petrus Philippus Corneus 
ee est ote a custom which establishes or 
destroys a legal right, the laws determine that [the period sis a 
ought to be very long or protracted, or that the custom 

¥ [Latin text incorrectly has ‘Sos’—Tr] 


~ 1369.74 gu 


514 On Laws ‘and God the Lawgiver (Bk. VI 


though in the case of a legal custom, it i 
u a m, 1¢ 1s Not necessary that the period 
of time be defined, as in the case of prescription, edeahl iba that 


a determination of the running ti 
§ time of the custom can b 
aoe — no less urgent: in order, that is, that ie snip hale 
bie - and legal token of the consent of the prince, and that a 
aera kes raw and general in character, should not be left 
beste en ecision of a potent individual: for it is obvious that 
, = - iw ought to be as definite and uniform as possible. 

pieces a rmination of the: period of time is further necessary, 

; ust sometimes take the place of the [express] consent of 


are required f ee 
Prescrigtne nor _® definition cannot be pet made in general terms: 


bi , as the 
effects and circumstances of the custom vary. ; Hokey Eel here do 


I : : 
have used in my segs = words * at least’, because in some 
n ers i las 
ae Our assertion, 2s thus explained, is the common 
See ia ieee whom I have cited, and it does not involve 
: dif <Pt one, and that I shall take up in Chapter xvi 
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14.1 It may, again, be asked whether this period of time must be 
Accontinuity of time CONtinuous. I reply that it must be so in order that 
is required in order the custom may, in the definition of the aforesaid 
phatthecustommay last’ Chapter [Decretals, Bk. I, tit. 1v, chap. xi], be 
fully validated by said to be lawfully prescribed. All the commentators 
Petts: on that law are agreed on this point. And they dwell 
upon the word ‘lawfully ’, since it signifies that the custom must have 
the same continuity as that demanded. by the laws for prescription: 
but it is clear that an uninterrupted period is necessary for prescrip- 
tion ; the same, therefore, is necessary for a custom valid by prescription. 
This was the doctrine of Frederick de Senis (Consilia, 91, no. 5), who, 
for the reason we have given, has inserted in his definition of custom 
the condition that the custom be observed without interruption over 
the usual length of time. z 

Antonio de Butrio holds the same view (De Consuetudine, Chap. xi), 
as does Jason (on Digest, I. iii. 32 in Repetition, no. 41). This is the 
teaching, also, of Sylvester (word consuetudo, Qu. § [, no. 8]) and of 
Panormitanus (De Consuetudine, Chap. xi, no. 19). : ; 

This doctrine is confirmed by the fact that when in law a period 
of time is put down as necessary for anything, the rule, in cases of doubt 
and generally, is to suppose that the law requires continuous time—as 
Lapus(Alegationes Iuris, xlvii) has stated. Sylvester (word religio, Pt.V, 

or, 5 [qu. 4]) supports this opinion, and he cites the language of the 
loss on rubric of Digest, XLIV. iii. This view is also that of Navarrus 
(Consilia, 87 [89], De Regular., no. 1) and he cites the text of law 1 of 


the same title of the Digest. P 
These passages just cited, however, prove hardly anything, and 


although the next to the Jast Gloss on the aforesaid law 1, gives some 
indication, [it is not strictly to our point;] since it is speaking of a 
Prescription. ; ; 

bad 15.2 But the question may be asked, in what way or when is a cus- 
tom held to be interrupted. For in the case of a custom no —— is 
hecessary, nor is any other legal ground required beyond the worthiness 


of the custom, hence it cannot be interrupted on those grounds, as is the 


case with a prescription. Nor, [so this question runs, can it be ra 
Tupted] for lack of good faith, since that too is unnecessary. My reply is 
that in a certain sense good faith is necessary in order that a custom may 
establish law, as I state below. Hence, whgrever good faith is necessary 
fora custom, the latter may be interrupt for the lack of it, as happens 
in the case of a true prescription. For there is a parity between nc 

’ and prescription on this point, as will become more clear from w: 

will be said in Chapter xv. 

[This Section incorrectly numbered ‘15’ in the Latin text.—T3-] 
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by actions in observance of the law. For those actions oppose the 


custom in question, and they 
ing new law, or of revoking 
Further, the minglin: 


retract the prior will, either of establish- 
the earlier one. 


individual should be publicly 
that a similar official act should 


be don : 
ne, whereby it is proved that this custom was not in accord with 


the will of the prince, 
16. Thesecond of the 


Custom is divided NOw be made: tha 


into 


ith Tespect to thoes 


two principal assertions of this Chapter must 


the very fact that a prescriptive custom 
Certain period of time, it will be clear 
this period, the custom will not have 


ts merely as a series of repeated acts. 
customs tha 


t initiate law, the meaning 
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our assertion is that not only custom which has been validated by 
prescription, but also that which is not prescriptive can sometimes 
establish law. This is the sense of the assertion as I make it, as it was 
apparently that of Panormitanus when he said, (in commenting on De Panormitanus. 
Consuetudine, Chap. xi); that a prescriptive custom is required by the 
canon law only when the custom is in opposition to law, but not, how- 
ever, when the custom is outside law, his meaning being that in such 
a case a custom can initiate law, and this, even if the custom has not 
been itself validated by means of prescription. 
This view of Panormitanus seemed objectionable to Rochus (De  Rochus. 
Consuetudine, Sect. 3, no. 5), and for this reason, apparently, he did not 
admit the existence of a custom not validated by prescription, except 
inchoate and imperfect customs, which are not yet in the form in which 
they are able to establish law; or in the case of certain lines of conduct 
or customs of a few individuals, which practices are wont to be held up 
as examples for imitation, and are more accurately termed observances. 
Rochus (idid., Pref. no. 23) has a lengthy passage on this distinction. 
I understand the above assertion, however, in the sense in which I 
first stated it: for I think that a legal eet ne exist, apart om 
A legal custom rescription and from a definite determination of a 
cus independent nt of peatains pedis of time; an example of this kind being 
gg vero a custom which is created with the knowledge and 
of a definite period toleration of the prince. This sort of custom initiates 
Sos law, not after the manner of prescription, but in 
Virtue of a tacit personal consent [of the prince], which consent can 
be sufficiently indicated by a non-prescriptive custom—as seems to be 
self-evident. In such a case, the opinion of Soto [Sect. 5] could be 
valid, an opinion which I attacked inasmuch as he spoke in general 
terms; and yet even with this limitation in respect of time required 
for a legal custom, it-does not seem that the judgment should be 
left to the decision of a prudent individual but that some more 
certain rule will be necessary." This point, however, I shall explain 
More conveniently in chapters xv and xvi. hi 
_ _ 17. Finally, however, the question may be asked whether this 
division [of custom]? in legal usage is analogical, [i.e. not a strict 
distinction, ] in such wise that under the term custom im its absolute 
What is the mean. Sense only prescriptive custom falls, whilst x i 
aie,2 custom in the is applied to other kinds of custom only when they 
lute sense? are adequately explained. This point has been touched 
we Ais Fan om ar Se 
fty, no. g [no. 4]), Giovanni @Andrea, an Zs ie ame 
trio. 


ate : i = ; 
a Section 5, Soto is cited as having held that no time is determined by law for the establishment 


? [Into customs walsabedk 1 not validated by prescription —TR.] 


Rochus. 
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lntely so called in law ought, in a doubtful c. 
j In 3 ‘ase, to b 
eae eas iy custom. Baldus( Consilia, Bk. V, sins sea 
Supe Denna ie eraez on = is ray by Petrus de Ubaldis 
pau et Larochiali, Chap. v, no. 2 [no. b 
>a Sn Consuetudine, Sect. 3, NO. I) who ath cites tae re 
ale mute Chap. i). Baldus here states that a custom which 
Scar Trae * Prescription is no custom at all, but a mere will to 
These authors likewise Maintain that this opini 

: opinion can be proved 
aire fe meanid chapter fifty [Decretals. Bk. I, tit. . chap. 
area ee e ee of that chapter, the condition there applied is 
acAbi in these words: ‘That the expression of the opinion of those 
= — Ww oeeeery ought not to be Present should have no validity’; 
8 ar oi € end of the Chapter, we find the words, ‘But it is not 
- as “ . L i.e. from the fact that they did elect,] that the right 
— — “ ongs to them by law or by Prescriptive custom.’ But 
prcinm see ee from these words it is to be inferred that the word 
ae understood in its absolute sense, is to signify only a pre- 
: cistonn rage ae The conclusion seems rather to be, that the word 
Seance i 4 general and indifferent character, and that it is for this 
ete ct ros Stating that the right has not been obtained by 
Sedans tris added in the Tesponse, in order to indicate that not 
pris Sa oe only that which is Prescriptive, could be suffi- 
a -epce le right of election without a law [granting that right}. 
of the word “Cras ten, is that if we keep in mind the true meaning 
hearse i Seed, > we find that itis a general and indifferent term. 
"Sew rite eld by Giovanni @’Andrea (on Decretals, Bk. Ill, 
inaie on P. = 5 sar that also of Petrus de Ubaldis, as he records 
9g. 9 mete . 3 ~ that, also, of the Gloss (on Sext, Bk, I, tit. 1, 
ste shetetene suetudo), above cited, which refers to the opinions 
€ proposition can be Proved, whether we regard custom as one 
sr ~~ ss - esters law. First, a custom of fat. does not, of its 
ieee chee - muts In respect of a definite period of time, either 
Rae sare ana 34nd it is, therefore, not differentiated by reason of these 
pretatio; time. Nor do I find in the law a basis for the other inter- 
= On, even if the word ‘cy, 
q ig word. Again, as to cu: 
lished by a custom that of its 


Period for its rinning, we find 


term, and that it is consistent with 
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Accordingly, I do not see a basis for that general rule; and this 
chiefly for the reason that ‘all the laws which are cited by the aforesaid 
authors, deal with true prescription and not with consuetudinary law, 
Hence, wherever the word custom is used without a qualifying epithet, 
we must, I think, determine the nature of the custom there spoken of 
by a careful consideration of the subject-matter of the custom and of 
the kind of effect with which we are dealing. For, if that effect is such 
that it can be introduced only by prescription, or through a prescrip- 
tive custom, it will be clear that the intention of the author is 
to refer to a prescriptive custom; if, however, the matter does not 
demand a prescriptive custom, there is no ground for understanding 
the term in that restricted sense; rather, it is to be there read either 
a8 Meaning custom without. reference to a distinction in kind, or to - 
custom other than prescriptive, the nature of which is clear from its 
own context, or from its closer application to other laws. Finally, the 
above-cited authors say virtually the same thing by reason of the 
limitations which they attach to their own rule, and by the Jaws which 
they cite in justification of these limitations. 


CHAPTER IX 


CONCERNING THE CAUSES OF CUSTOM AND IN PARTICULAR WHO CAN 
INTRODUCE IT 


1. We have explained, so far as appeared necessary, the nature and 
The cause of a cus- essence of custom, both in general and in particular, 
tomisexplained. Tt remains for us to explain its causes and effects, 

First, as to the causes. Almost all of these have been touched 
upon in explaining the definition and divisions of custom and only its 
efficient cause remains to be more fully explained. ; 

For in the case of custom, there is no question of any special matter 
and form of which it is composed; but in so far as the custom is a juri- 
dical entity, the matter with which it deals is the same as that of written 
human law. The written law and unwritten law differ notin the matter 
with which they deal, but only in the mode of expression employed in 
their institution. Hence, in consuetudinary law, there is no special form, 
sensible and external, except the actions [constituting the cusnomn) heh 
must be external and sensible, and these, in so far as they are tokens a 
consent, may be called the unwritten words by which this pis 
law is engraved upon the memory of men. Consequently, no sp 
Promulgation is required in this form of law, because custom, through 
the usage itself, is its own public manifestation and promulgation. 

* [The rule stated in the opinion of Abbas [, ie. Panormitanus}, laid down near the beginning of 
1], Supra, p. 517.—TR.] 
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The intrinsic form,! however. i re 
pee i ° » of this branch of law, i certain 
— oe another aspect is the efficient caus: wit obliga- 

€a y the custom. Of this we shall speak in a moment, If, 


custom i i 

; ate In some way connected with its sufficient? cause, and we 
at vite an We come to deal with that. 
custom, however, is, wi i 
nati f > er, 1s, with due proportion, 
as that of written law, namely, the public nelly that 


The efficient cause and primary, amo i644 
~ Ty; mg human c. 
of custom is twe- that we Pe gs ‘auses, for it is of these 


by reason of the immedia 
icy of the law-makin. cised, even 
though he may not be such by reason of the fen shediiejrol keg personal 


Jcindines ten _— — be borne in mind with respect to the proximate 
and the internal ‘will « external action or the frequency of the action, 
or consent. Baldus noted this, as cited in the lst 
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3. Concerning the first of these [, ie. the agent], the question is 
Reine eh le raised: who is capable of introducing custom? In the 
ity i first place, all maintain that a private person is not 
the establishment of adequate therefor; but that a perfect community is 

> required. This is sufficiently evident from the con- 
siderations brought forward in the Second Chapter of this Book, on the 
second division of custom, in which the proof of this point is given. 
This doctrine is excellently stated in Digest, I. iii. 32. 

4. An objection, however, may be made, based on the fact that 
sometimes a private individual or a private community may, by means 
of a custom, acquire a privilege—as will be pointed out in the following 
Book.! But a privilege is a kind of law and private legal rule. [There- 
fore, .. .]. Again, it is possible for a person, by virtue of a private custom, 
to be exempt from a legal obligation.’ Therefore, such a custom is a legal 
one. The antecedent of this last proof is evident from the fact that 
in the correction of his subjects, a bishop is bound by common law to 
proceed after seeking the advice of his chapter, and yet by custom he can 
be excused from so doing, as appears in Sext, Bk. I, tit. tv, chap. iii. 
This rule is also derived from Sext, Bk. II, tit. xiu, chap. i, where we 
find the words: ‘Since the common law establishes a contrary rule[. . .]. 
And this can be proved also, from the reason that the law can be thus 
annulled only in part, which annulment is called derogation of law 
(Digest, L. xvi. 102). Therefore, by the custom of one persona deroga- 
tion may be made from the law, at least in regard to the person in 
question. jt ’ be See 
. My reply first of all to the first portion of the argument ju 
set a s ee we are not here concerned with a privilege, which 

is a private written law, but with law that is un- 
A private custom © iP i : legal character. 
could exempt from WTitten, and which a true legal 4 
common law in two Moreover, I maintain that a privilege is acquir ed 
nets rather through a prescription properly so-call than 
by means of a true custom of the sort we are here discussing, a5 we shall 
see in the next Book.! For it is evident that a prescription is introduced 
by a private person and by a private usage or custom. she. 
: bur ae then to Co aed part of the above contention is daca 
there are only two ways in which a private custom could exempt from 
an obligation of a common law.? In one way, by the obtaining of a oa 
scriptive right through it, the acquisition of which may change 
Matter of the common law, and consequently may terminate th ~ 
obligation of that law. Thus, a private custom can exempt, OF rai ral 
Temove the obligation of the common law from a certain ance or 
there is here no derogation from the common law, but an abolition 0 
¥ [Not i in Selections —T2. 
2 [ok inched in tee ee are] 
1369.74 3x 


Gloss, 


522 On Laws and God the Lawgiver (Bk. VII 


its subject-matter.! This ma i thro} 
atter. 'y occur even in the natural law 
change of circumstances, as has be 2 


a 
known fact even in Prescription. This is the case with the laws cited 


superior, or in any other way diminish that power. Thus, the Doctors 


also assert that a subject 
l 1 cannot depart froma pre. wish of 
his superior, because this act of joes Salt of died 


n this point, Archidiaconus (on Sext, Bk. TIT, tit. rv, chap. v) maybe 


» does not imply that an individual subject, who does 
t is it presumed that a superior 
(as it were) on the ground of 


and efficacy of all law. Bat on 
T second assertion here is that a le, i 

gal custom can be intro- 

Beir i, duced not by any communi 
t ty whatever, but only by 
the 3 cintroduction of ae Possessing the capacity for legislative authority 
bolle ng ss itself; or, at least, by a community of sufficient 
aie €ction to be the subject of law properly s0- 

This asserti 
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namely, that the laws themselves derive their force from the fact that 
they have been accepted by the judgment of the people: the same, 
therefore, must be said of those unwritten laws of which the people 
have approved. The reference here is clearly to a perfect community 
and one having from its first establishment the inherent power to make 
its own laws. In law 35 [Digest, ibid., 35] there is added the clause 
that ‘a custom is introduced by the tacit agreement of the citizens’: 
but the citizens constitute the state; and a state is a perfect com- 
munity. In law 37 [tbid., 37] such a custom is called a law of the 
state. The same is laid down in the Institutes (I. ii, § 9, and following 
sections). 

7. Whence the assertion is made by the Doctors generally, that 
only a people which possesses legislative authority can introduce a 
custom. This statement is made by Bartolus, Jason and others, in 
commenting on Digest (ibid., 32). It is made by Panormitanus, Rochus 
and others (De Consuetudine, Chap. xi). Innocent (on Decretals, Bk I, tit. 
ut, chap. xii), Felinus (on Decretals, ibid., chap. vii, no. 25 and on ibid., 
Bk. II, tit. xvi, chap. xi) and Nayarrus (Comment. De Spoliis, Sect. 14, 
no. 7)—all hold this opinion. The names of other writers who follow 
ro doctrine are set down by Tiraqueau (De Lure Primogenitorum, 

- 16). 

Giovanni d’Andrea, for this reason, puts it in the definition of 
custom (De Consuetudine, Chap. xi), that it should be the law of a 
people which by public authority has power to enact law. Barbatia 
[Repertorium, De Consuetudine, No. 9] and others, including Angelus 
de Clavasio (Summa, word consuetudo, No. 7), agree with this state- 
ment. The latter says that for custom there is required a people 
competent to enact law. Sylvester ([word consuetudo,] Qu. 3) states 
this doctrine very clearly, but St. Thomas does so even more satis- 
factorily when he says (in I-II, qu. 97, art. 3, ad 3) that a community 
by which a custom can be introduced, should be either a free common- 
wealth, that is, one possessing sovereign power; or, if it isnot a sovereign 
community, it should have that power by virtue of the tacit consent 
of the prince to whom it owes allegiance. Accordingly, I chose my 
words advisedly when I said that there was required a community 
‘which has the capacity for legislative authority’, because it is not 
Recessary that it be in actual possession of this power, for this can be 
supplied through the permission or tacit consent of the prince. The 
capacity, however, for such active power is necessary, because it should 
be a perfect community; but every perfect community, as was stated, 

an inherent capacity for such power. ee 

8. resasesthat a (De Consuetudine, No. 1), develops an objection 
to this doctrine from the fact that a community of clerics is able to 
establish a custom opposed to the canons, according to the Decretal:, 


Giovanni 
d’Andrea. 


Barbatia. 


Angelus de 
Clavasio. 


Sylvester. 
St. Thomas. 


Panormitanus- 


Bartolus. 


Bartolus. 


Tiraqueau. 


Abbas. 
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(Bk. I, tit. 1v, chap. xi i 

> tit. ip- xi), and yet is not able t 
i the canons (Decretum, Pt. II, causa il gs i con 
imilar canons). He therefore concludes that [legal] custom can be 


tabli 
be i lished by a body that does not possess the power of making 


2). Furthermore WoO: e, 
> men are not abl > In 
the common opinion of 
writers on the subject, to enact laws; 


can, through their own custom 


of an institute of a ao 


no legislative power. 


9. On account of the first objecti = 
tit. D, ; st objection given above, Panormitanus 
pede Consuetudine, = 8) rejects the aforesaid definition of Giovanni 


the canons could be 
been made. 


to. But in that case, a second 


Bi aiae: objection presents itself, namely, 


> ech is based upon the fact that a community 
‘ymen has no capacity to enact a written law of 
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the Church. The first answer to this can be found in my statements 
in the treatise De Voto, Bk. IV, chap. ix:' namely, 
a community of the people, practically, and if we 
regard only the nature of the case, is capable of legislative power, even 
in matters of religion and of divine worship; and therefore, even though 
this power has at present in the Church been raised to a higher order 
and committed to therulers of the Church, the peopleare, nevertheless, 
permitted by the consent of these prelates to bind themselves in matters 
of that kind through their own customs, with the tacit assent of their 
prelates, in the manner whichwe shall explain in thefollowing Chapter. 

Another reply may be given, namely, that it is sufficient that this 
community constitute a perfect society, and have of itself a passive 
capacity for such a law, so as to possess the power of originating a law 
in a spiritual matter through custom which has the consent, tacit or 
expressed, of its spiritual superiors. It was to indicate this fact that 
T included in my assertion these last words: ‘or at least that it be such 
a community as can be the subject of law properly so-called’. For, 
a twofold capacity may be considered to reside in a community, one 
Atwofold[legal]ca- t© make law, another to receive law. Although at 
pacity may reside in present their earlier power to make ecclesiastical 
z fs laws does not exist among Christian lay people, nor 
perhaps, even a capacity to do so, at least according to ordinary law; 
nevertheless, the laity has a passive capacity—that is, the capacity for 
receiving such law—and this capacity, I say, is necessary and sufficient, 
in order that by the custom of sucha community, with the tacit consent 
of its prelate, [legal] custom may be introduced. I say that this capacity 
is necessary: for no form can be introduced except in matter capable of 
receiving it; so also the law of a spiritual custom (so to speak) cannot be 
introduced in its own way except in a subject with a capacity to receive 
ecclesiastical law. I say that is sufficient, for it is enough that the com- 
munity be considered as in some way complete and perfect in a par- 
ticular order: for a community entirely imperfect and restricted me 
No capacity for law strictly so called, although it can be the subject o: 
a precept, as I have shown in Chapter ix of Book 13 But in ge 

ct community, custom is sufficient for introducing law, if the 
consent of the ruler is given for the custom. 

11. The answer to the third objection is now clear. For a com- 
The answer to the munity of merchants, for instance, can introduce 
third objection. custom in proportion to its capacity for law. Bar- 
tolus (on Code, IV. xviii. 2) says, that it can enact statutes. On the 
interpretation that must be given to this remark, I have spoken in 
2 fected in these Selections TR] acemed, iz. they are members ofthe Church and could 


be given the power’—REVISER. 
> [Thi is found ia Chay. vt Mf Book I, supra, pp. 13 ¢ s4—Ts] 


The answer. 


Bartolus. 


aries = Wen 
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Book III.! For if that bod 
ly of merchants be ded in i i 
es ett vase a esas statutes? oa ee ee true ae 
vet, It be regarded as united with the rince o: ieldi 
eats granted by him, this merchant Sahig es pen > ae 
atutes of a quasi-municipal character. Hence, it can establish custom, 


aires. with the same limitations, the force of law. 
li. 3 ans the evident conclusion to be drawn from the Code (VIII. 
~ 3), where at the beginning, the Emperor [J ustinian] makes the 


unqualified assertion tha R 
resembles a law: words ie 3 Si See ee eee 


: have application only to le 
Possessed of the power of making law. He adds imnmnediiaichgg ‘anda 


2 unity possess legal capacity, 
together with the tacit consent of the Prince Preteen poe 


> 


by the prince—as I have stated in 


the greater part of VaNCe is sufficient Thi ition i: 
1 . iS pr ted by 
the community, and all the authorities Proposition 1s accep 


this is sufficient. 
«Chap, i, spen yg n, TeMtNeRE of ie is to be found in Bareala 
2 aK: - 377-—TR_] 
2 vue the last sentenes plate the convention that mile in the merchant body—RevisER] 
* [Supra, p. 105—Ta.] ~ 8, supra, p. 524 Te] e 
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(on Code, ibid., no. 12) and in Rochus (De Consuetudine, Sect. 4; Rochus, 


from no. 2). 

The proof of the first part of this assertion is that the source of 
a custom ought to be practically the whole community, inasmuch as 
its custom applies to all; that of the smaller portion of the com- 
munity is not sufficient for the custom to be imputed without qualifi- 
cation to the community as a whole, or for it to carry with it the 
consent of the community. Again, for the enactment of a law through 
the express will of the community, the consent of a minority is not 
sufficient; nor is it sufficient in elections, and in other acts, which 
ordinarily are done or can be done by the community as a whole: much 
less, then, will it suffice for establishing legal custom. 

One may object that this rule is to the point, where the consent 
of the whole community is the real cause of the law, 


An objection. s a 
but not so, where the law is established by means of a 
The solution. custom with the consent of the prince. I answer that 


We must determine whether it is of the express or of the tacit consent 
of the prince that we are here speaking. If we speak of his express will, 
then it is true that the prince can enact law, if he so choose, which has 
tegard for the custom of a few persons only, if this seems to him better 
or more expedient: this, however, will be not consuetudinary law, but 
tather a written law, or one expressly enacted. If, by the consent of the 
Prince, we here mean tacit consent, then this cannot be reasonably 
presumed solely on the ground of a custom observed by the smaller 
portion of a community, even if it has been adequately tolerated: and 
this, both for the reason that the presumption is not based upon any 
law, and because the prince is not to be considered as desiring through 
such an unwritten law to force the consent of a people who do not 
consent. Rather, the prince is held to give his tacit consent—other 
conditions having been fulfilled—becanse the people give theirs and 
tacitly petition his own. But! the consent of a minority in the com- 
Munity is not that of the people as a whole. Therefore, . . . 

13. The second part of the third assertion, namely, that the usage 
of the larger portion of the community is sufficient for the establish- 
Ment of custom, is based upon the converse reason: namely, that in 
€very community the consent of a majority thereof is usually sufficient 
for the validity of its acts in matters where law has not made some 
special provision [to the contrary]. Thus, in the case of a supore 

ly, the consent of the major part is held to be that of the whole 
body. This principle is set forth in the Digest (L.i.19). Felinus, too(on 
Decretals, Bk. I, tit. 11, chap. vi, no. 17), has noted this, adducing many 
€xamples. We, also, have already touched upon this grees = 
Passages. Therefore, in the present case, the custom of the grea 
2 [Reading af instead of ut.—REVISER.} 
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Part of the community is to be hel i 

pee fence paeeraee = bere é held as that of the whole community, 
Almost all the authorities cited above are of this opini 

Siran [for the introduction of custom] no more chanigha eae 

of the majority]. How such consent of a Majority is sufficient for a 


Clavasio, - cemsiew: indeed, adds (Summa, on word consuetudo, no, 7) that in 
— - = Some aa = two-thirds of the community to give their 
nsent. cites’ the Digest (III. iv.-3 and 4); and accepts the 

Panonmitanus. Opinion of Panormitanus (De C 5 wah 5 
— of: question at aoe “eereaute aa 

ut however the matter is explained, the restricti i 

1 , tion made, is not 
necessary in the Present case. For if it means that two-thitda eh al 


r aie 
€spect of the matter under discussion ; and in this sense he reads Digest, 


14. Panormitanus has for this reason add. ~ 
: ed the note that ‘itis 
necessary that at least two-thirds of the community be aware of the 


Itis for this reason that Roch ts = 
: us (De Consuetudine, Chap. xi, sect-4> 
pans ae a that a knowledge of the custom ba the ania or by2 
Fonty of them, is requisite for the validity of a custom. He discusses 
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this point thoroughly, and strengthens it [by citing authorities]. 
Gregory Lépez ([on Las Siete Partidas,] Pt. I, tit. ii, law 5, gloss 4 
[gloss 3 ]) who is followed by Burgos de Paz (in Law I: Tauri., no. 205), 
agrees with this view, saying that in a custom observed by the greater 
portion of the people, there is always a sufficient representation of the 
whole people, and that the ignorance of it, on the part of some, 
cannot set up a barrier to its introduction. 

Tt remains that we explain in what manner the computation of 
How the reckoning this greater portion should be made, or of what 
of the ‘majority’ is persons it must be composed. There is a general agree- 
cece: ment on this point, that there should be reckoned in 
this number only persons who can give consent to consuetudinary law. 
All infants and all persons mentally defective are therefore excluded. 
Some would also entirely exclude women on the ground that they can 
exercise no legislative authority. Among men, they exclude all below 
the age of twenty-five years. However, I cannot find any basis in law or 
any justification in reason for the exclusion of the last two groups. 
This question, however, will be better settled when we come to con- 


sider the separate effects of law. 


Chap. X] 


CHAPTER X 
BY WHAT ACTS CUSTOM IS INTRODUCED 


_ 4. The assertion of this Chapter is, briefly, that a custom is not 
introduced except by a repetition of public and voluntary acts, and for 
the reason that the consent of the people is necessary for the establish- 
Ment of a custom. 
That custom is introduced by repeated sons would seem to be - 
i assertion not requiring proof. First, as to a custom 0: 
lied Ws pees fact: the pats is sl aE nothing more than a 
wn and repetition of actions; this has been made clear above; 
‘ and therefore, with respect to such a custom, even 
though the single actions may be said to be the efficient cause of it, 
nevertheless, the repetition of or the sum of the acts would rather seem 
to be the essence of it, and (as it were) its formal element. Then, with 
Tespect to custom as law, it is to be remarked that such custom is intro- 
duced by one of fact, and hence it also must be initiated through a like 
Tepetition of acts. This part, then, of our proposition would seem to be 
sufficiently established by the fact that by definition, a custom should be 
instituted by the general conduct of those who employ it. But general 
conduct arises from the repetition of certain actions by the people, 
This part of our proposition may also be proved from the word 
‘onsuetudo (custom): for ‘custom’ is so called because, as Isidore says 
1369.74 = 
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(Decretum, Pt. I, dist. 1, can, ¥), it is usage in common. But how can it be 
common usage except through a repetition of actions? Likewi 
custom is termed long-continued usage (Decretum, Pt. I, dist. x1, can, 


2. It may be objected, indeed, that at times a mere omission of 
Pistons an eas is amt to introduce a custom. I have 
ics cady pointed out, however, that a moral omissi 

t § omission 
7 te tes ae the heading moral acts, and that wherever such 
sash n » = ee ce a repetition of such omissions is also neces- 
~ When and in what wa such omission suffi lishing 
ate we shall see in Chapter Xvi. oa 
econdly, one may object that it is asserted by Doctors of high 
Second oieetin: a that a single action is sometimes sufficient 
Ppcmanen ~ introducing a custom, as Bartolus notes (on Digest, 
ha oe tut On Code, VIN lii: 2)-Panormitanus (De Consuetudine, 


its effect, and endures for sufficient tj 
: f time; thus, by th bestowal 
of a benefice, a custom 1s established in that renee ition endured 


owever, th imi oaceg 

wie ne Head ir eamparmaar porn 

er se essential ; an habitual Possession, if I i i : 
a , if I may use the word, is sufficient, 8! 

together with the fulfilment of the other damectinie The teat that 


more commonly, prescription j i 
as has been sufficiently ace ‘§ concerned with persons or things— 


= re Book—and hence, when a sin 

kes perl aes Soe what continues is not the act itself, but its 

tinued existence] of the bridge the benefice, for instance, or [con 
S , the element of f 

ce is morally Present in these examples and the like. But 


has as its matter huma it is impossi 
: ble for 
the custom to be introduced without siedeheins ‘and frequent bed 
3 Separate actions do not by th 
fans a long Period of time, and ‘iaseee "should be 2 protracted 
ge]. €nce it is impossible that the custom should be such [, © 
@ succession of actions, Ms 


protracted], except through 
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One may object that although the individual action is transitory, 
rr it may be held to endure morally, so long as it is not 
ies revoked, even if it is not repeated, 

My reply is that this holds true of guilt or continual fault, 
but not of a custom: for no one is said to observe 
a custom of stealing merely because he stole upon one 
occasion, and did not make restitution for a long time thereafter. 
This principle is especially true because, in the matter of initiating or 
revoking a law, it is not possible that the people who have performed 
one act of keeping some feast-day or a fast, for example, should go on 
for a long time without performing either similar acts, or contrary 
acts.. Therefore, it is true absolutely and without qualification, that 
for a custom, a frequency of actions is required. Bartolus, in his remarks 
(on Code, VIII. lii. 2, no. 12), sets forth this opinion at some length, as 
does also the Gloss (on Decretum, Pt. I, dist. 1, can. v, and on Decretals, 
Bk. I, tit. rv, chap. xi), on which Rochus, treating the matter at length 
(De Consuetudine, Sect. 5 [Sect. 4], no. 36), says that this doctrine is 
generally received with hardly any dissent. 

3- Furthermore, these Doctors raise a Seen as 7 wine 

f frequency of actions is necessary or sufficient for the 
jad is ed mteti ese of a custom of this character. For 
forthe _establish- certain early jurists said that two actions are enough. 

Bartolus, in the passage cited above, notes this opinion, 
and he is followed in Rosella? (word consuetudo) and by Sylvester 
(word consuetudo, Qu. 4 [Qu. 3]), who accept the opinion but make 
certain distinctions. These writers cite the Code (I. iv. 3) and the 
Decretum (Pt. II, causa xxv, qu. ii, can, xxv), in which they call one 
Tepetition of the same criminal act, ‘a custom’. But, as Bartolus has 
tightly said, the word ‘custom’ must there be understood as meaning a 
certain usual mode of action, such as is sufficient not for the introduction 
of a law, but only for the justification of a heavier punishment, and for 
the prevention of a too facile grant of pardon, and similar effects of fact, 
tather than of law. Hence, Bartolus and others generally reject this 
opinion, since no criterion can be found for fixing a definite number, 
nor do the laws prescribe one. Whence they assert that the matter is 
to be left to the decision of a prudent judge. __ 53 ‘ed 

This opinion of these writers seems to me certain, when it is ae 
One to our subject-matter of legal custom strictly so called, 
pohepe ple pedi whatever may be the number of acts peceaary. to 
= of 2 prudent establish a true prescription or other effects of ‘fact’, 


so to speak. 
: * [Suarez is here using the word habitualem in the sense of persisting, not in that ‘of frequently 
Place’. — ER. 
* [Summa Rosella of Baptista Trovamala—TR.} 
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num i i i 

econ os tr will be Proportionate with the number of years 

wien a : eer oe: It is possible, however, that the number 

Hivasbearon cessive years may be not an absolutely definite o 

ayers condition or occasion—as the custom of public 

seeds er like exercise, may find place only upon such and such 
m,0r 1 response to the need of the moment. Thus, the 


tira ee va a college, as in electing or ordaining* or the like; 
© body or the greater part thereof concur in the action, 


custom is obsery, A ne 5 
successive occasions by A A repetition of those actions of 
ut : = : 
when there is no Fequirement of a definite continuity of time, 815 


en, j 3 
contivued is sn relma the period within which the custom must be 
which will be fixed seceding 4 tisrretesiecs frequency of the actions, 


Since, also, the custom in 


people and of the prince, such —— requires the consent << 


multiplication of actions will be 
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sufficient as will make known the consent of the people and the tacit 
approval of the prince. 

Hostiensis (in Summa [Bk. I, rubric iv, no. 5]) states the doctrine 
in much the same way—as do Archidiaconus (on Sext, Bk. I, tit. u, 
chap. i), Panormitanus (De Consuetudine, Chap. xi, no. 17) and Bartolus 
(on Code, VIII. lii. 2, no. 12). This doctrine is followed by other writers 


also. 

Whether the same assertion holds true of style or custom of judicial 
acts, I shall discuss at the close of the following Chapter. 

5. From the above discussion, it is evident that it is necessary 
Public observance that the observance of a custom be public, and con- 
of custom is neces- sequently, that the customary actions be publicly 
ee performed: partly in order that all the people or a 
majority of them may unite in giving their consent to such a custom; 
and partly also, in order that the custom in question may, in so far as 
such public observance can do so, be made known to the prince whose 
consent also is needed. 3 

An action, however, can be public in two ways, namely, in fact and 
Anactcan be public in law: as an act is usually said to be notorious in a two- 
y eghaa be fold sense, namely, with a notoriety of fact or law. 

In the former manner, an act is notorious which, although it is the 
action of a private person and done on private authority, is yet per- 
formed publicly in the sight of other persons, and not furtively or in 
What is publicity in secret. In the latter manner, however, an act is termed 
fact and at law. a public one which is done by public authority and in 
th juridical fashion; for example, as the sentence of a judge, and 

like. 
When, therefore, a custom itself is one observed by private acts, 
it is certain that in order to establish a consuetudinary law, the acts 
must—for the reasons just given—be performed publicly, at least after 
the first-named manner, and with notoriety of fact. The reason is that 
actions done privily and in secret, indicate, by the fact that they are so 
done, that they are not performed with the consent of the people nor 
of the prince; and therefore, unless the acts be public, at least with the 


notori i ken, they cannot be suitable for 
pire’ Pavelehg gay pt “This Sedan is so stated in 


the establishment of a public custom. 
[Las Siete Partidas,] Pt. I, tit. ii, law 5. 
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2.1 This opinion, however, is false, and the contrary view is the 
A judicial act is nop COMMon one among the canonists and the jurists,? 
nevessary forthe in. aS is stated by Abbas [, i.e. Panormitanus,] (De Con- abbas. 
troduction of cus- syetudine, Chap. xi, no. 16), and also by Bartolus (on _Bartolus. 
Code, VIII. lit. 2 and on Digest, I. iii. 32 in Repeti- 
tion, qu. 2). Jason states the same opinion in his comment on thesame _ Jason. 
law (on Code, VIII. lii. 2, and on Digest, I. iii. 32, no. 51, col. 12), as 
does Rochus (De Consuetudine, Sect. 4, no. 34), where he gives the Rochus. 
names of other writers who teach the same doctrine. Gregory L6pez Gregory 
sets forth this view (on Las Siete Partidas, Pt. I, tit. 11, law 5, glossa c), es 
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approved b: d 
Gloss. P eo tan Beat its favour.! This is the doctrine of the 816 as does Peter de Salazar (De citer Bk. I, sc eee Peter de Sala 
Gloss. VIII, can. vii: on be = Iv, chap. xi and on Decretum, Pt. I, dist. . The first proof of our assertion is that custom does not require fo 
3 ttutes, I, ii, 9, word diuturni), and in the Gloss (on its establishment such a judicial act, either by reason of its nature or 


from the obligation of positive law: there is, therefore, no ground on 
which such an act is necessary. : 

The general inference of this argumentation is clear: every condi- 
tion or cause requisite for a custom ought to be based upon some law; 
otherwise, the assertion of such a condition or cause as an essential one 
is gratuitous and unfounded. 

The proof of the major premiss is derived, first, from the fact that 
there is no reason in the nature of things why such a judicial act should 
be necessary. For, as Bartolus says, the general consent of the people, Bartels. 
or a greater part thereof, sufficiently manifests popular consent; and 
the public usage, as such, can of itself be known to the prince, so that 
his tacit consent may be assumed. Hence, there is no reason why a 
judicial act should, from the nature of the case, be necessary. As to the 
second member of our premiss, the positive laws which speak of custom 
that is reasonable, never require this condition {of a ju 1 cial act], but 
only that it be ofa prescriptive, immemorial, or of an ancient character, 
rad - - and the like. This is clear from the sr sae Ss I, tit. rv, chap. xi) 
Judgment ven? e n ; a ws of a similar nature. 
ny the procs ay be iaaeres = irk mi feneh in Sots one drawn from reason: this re- 
quirement of a judicial act for the establishment of the custom ug 
that it has been impugned in the courts: what, however, if in fact the 


h : : chall its estab- 
custom is never impugned? If it were not thus geal a and to 


St. Antoninus. rubric to C, ode, VIII. li i 
lies} Pe die me “a a is followed by St. Anto 


This doctrine js founded first, u i 
d » upon Decretals, Bk. V, tit. 
es elmer a certain custom is alleged to be insaffcidl 
pagaak "This ce i a ma by a decision in its favour when im- 
confirmation, the on +_°Y the Gloss on that Chapter, which cites in 
Spete Pcie € example of a Prescription for the validity of which an 
would seem,’ says Gh Go the D igest (VIII. vi. 18, § 2). “Thus it 
custom validated by Seelksicae piss “Peels eae 
Secondly, - 
t law states that wh 


ninus ([Summa Theo- 


een confirmed, 1t cannot beco: 
Cter suitable for its observance to b, 
Sons, or for it to give a Peaceful 


Thus, if one asks how cai wean 

f a ent could never be effected. But that is 
a custom, the answer of the Ce iteben, we 
of thi tener approving th It may be said [in reply to this argument] that ta ee eonk no! 


confirmed in a space of ten or twenty years only, ] 

put to the test cf trial in which it was impugned, ee sp sree 
for a lon; iod, say for thirty years or more, ch 

of time snakes ap eae mA ired judicial actions. It is the opinion of 

‘Reece ee 


of this opinion js derived from th, 
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Burgos de Paz. Burgos de Paz (Law I, Tauri., no. 247) that this holds true, at least in 


Spanish law. But with Tespect to the common law, this view js un- 


shall add a note shortly. 

eo afd sani argument, an excellent one, it seems to me, 
p posite gin Sve Li , It is that the aforesaid condition [of 
decom far a involves a certain contradiction. For if a second 
He a €re custom is impugned, is required, then, either 
Heth es es t Ms a first just decision favouring the custom can be 
Nee ‘ a € establishment [by it] of a perfect custom is made 
femal os Br pests that our opponents do, of course, deny; or the 
ie: = of the court supposes the custom to have beena perfect 

- Its decision was given—in which case, that decision is clearly 


(eee ae : ro! finally, that the custom can establish any obligation. 
pce t och a decision must contain error in defiance of the 
Hips: “ven though from the standpoint of those who demand 
" nd judicial declaration, the custom Was not a custom before 
that pe decision was given. sie 
rom this Teasoning, the second me. iti : 
From 1 , mber of our ition also is 
clear: for, if the custom is truly and justly declared fr the, court [in a 


5. The reply to the first stat : 
Reply to the basis of GFawn from hie Herons contrary to our thesis,* that 
a Se ecretals (Bk. V, tit. xt, chap. xxv) is, 
tion. but se : pi law has reference not to a legal custom, 

- rescription of a right of election, which is 
bose, aeons matter. As to that, the jase akc Spent dispute, 
In Rites roof applicable to our present subject can be b: 
not found j Piace, the words in the Decretals (ibid.) here referred toate 
eheae poe: decision, but in the allegation of the party against 
those words was settled, as is evident from the context. Thirdly, 

are mterpolated not in order to suggest that a decision 


* Supra, p. 534Tr] 
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in favour of a prescriptive custom impugned is necessary for [the 
validity] thereof—for this is so clearly false, that it is improbable that 
this allegation was even put forward—but only to demonstrate that 
such a custom was not sufficiently proved from the evidence which the 
contesting party had brought forward. 


Whence Panormitanus (on Decretals, ibid., no. 13) says that the Panormitanus- 


inference to be made from the text of the law is not that which our 
adversaries here have drawn from it, but rather its opposite. The ex- 


ample, however, which the Gloss brings forward (on Digest, VIII. vi. 18), Gloss. 


has no bearing upon the present matter, because in that law the custom 
in question is not a legal custom, but one concerning a prescription of 
servitude; and, again, because a reference to that law in our present 
question is irrelevant, for it sets forth, not the manner of acquiring a 
servitude by prescription, but merely the manner in which the servi- 
tude is not lost. As to this latter point, it lays down the principle that 
the servitude is not lost through non-usage when there is no occasion 
for its use. The law holds that such non-user is a merely negative non- 
user and not privative in its effect, a point that we shall more fully 
817 explain later in treating of the loss of privileges. Since sometimes, the 
occasion for the use [of the servitude] does not arise unless a certain 
Previous conditional action takes place, the law makes it clear that prior 
to the occurrence of such an occasion the servitude is not lost merely 
on the ground of non-user. The principle has special application to 
urban servitudes as is shown from the Digest (VIII. ii. 6). From that 
law, therefore, nothing as to the necessity of a further challenge’ 
of the prescription, especially in a court of law, can be inferred. 
6. My reply to the [second] contrary thesis based upon the Digest 
The answer to the (I. iii. 34),is that this law makes simply the following 
assertion: for the examination and proof of a custom it 
is a point of great importance to know whether the custom has rd 
been confirmed when impugned; and therefore, this point should be 
determined first {in establishing such proof]. This principle is a valid 
one in the sense that such judicial decision is of considerable use in the 
Proof of a custom; it is not so in the sense that such judicial decision 
1s demanded to establish the truth and consummation of the custom. 
T shall not avail myself of the other, negative reading of the text 
of the law: namely, that it is of much importance ‘whether or not the 
custom was also confirmed in a contested trial’.? Thus stated, the 
Matter is very clear: for a knowledge of such a rejection of a custom 
can be highly pertinent in a question of its establishment, since through 
a decision given against the custom, there is an interruption, or a esa 
tion of the presumption of a tacit consent of the commenwealth, or 
* [A further challenge, that is, in the sense of an appeal ager Eo rei i 
ieee fe hase SPteTs SUPT as B- 33te CE. 0 DOM Seoase of the text of the Digest.—Ts] 
gz 


cose is here apparently giving a 


ro 
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the prince. The former readin i 
) g of the law is, however, h 
genuine one, The Gloss and the Doctors have opened a 
ep as a be seen by reference to them. 
* i"¢ now pass to the third statement namely, that dra 
i 2 wn from 
The answer to the = Lo ibis As to the meni of that law, our 
entators have i i 
bcs attempt to interpret it as eheddc patie > eae 
owever, without Justification: both because the law very clearly has 
as will be evident to any one who examines it; 


requisite. This interpretation of that law will become clearer from 
what we shall have to say in what remains of our present discussion and 
from that to be taken up in Chapter xvi. 

8. Our reply to the fourth statement,! drawn from reason, is 
The answer to the that, at most, it demonstrates that a decision given in 
fourth statement. favour of an impugned custom is of value in proof 
of the custom, and for the publication thereof—and this we readily 
concede. Nevertheless, before that decision was given, the custom 
was a true one; and, indeed, while the custom is still in the process 
of development, such a decision cannot be given in virtue of the 
custom, as I have already demonstrated. Again, before a judicial decision 
can be given, the custom must be sufficiently proved; therefore, before 
such a decision can be given, there can be a moral certitude as to the 
character and sufficiency of the custom which has been established; 
indeed, for those who cannot of themselves pass an opinion upon the 
character and sufficiency of the custom, a probable opinion of the 
Doctors is adequate proof. : 

Bartolus, in fact holds (on Digest, I. iii. 32, qu. 4), that the Bartolus. 
What is the value OPinion of even one learned Doctor is sufficient, and on 
of the opinion of a this point he is followed by many weighty authorities, 

Does; whose opinions have been very carefully compiled by : 
Mascardi (De Probationibus, Concl. 426), and by Sanchez (De Sancto ease eae 
Matrimonti Sacramento, Bk. VII, disp. xvii, no. 8). i 

This view must be understood with the qualification that it holds 
only if this one Doctor’s opinion is not contradicted by that of other 
authorities; and even in that case it is truer to say that it is necessary 
that several Doctors of high authority should be in agreement with his 
opinion concerning the custom, or that the statement of the one Doctor 
be supported by the weighty reasons of other authorities. This may have 
been the meaning intended by King Alphonso in (Las Siete Partidas, Pt. 
I, tit. ii, law 5), which states that two concordant decisions are sufficient Fy 
to establish the certitude and proof of the custom in question in such  : 
818 wise that no decision counter to them is possible, nor fuller proof of 


for prescription, or, at | 
Tespect to it. 


= J 
ugosdePaz. in order that a custom be confir: 


Paz (Law 1 Tauri. no. 2 
« i sp MOS 47). But even though the words of the law, 
hiterally taken, favour this opinion, the eating is so shen thas itdoes 


favour of the custom, 


years with the knowledge of the - way th b roperly settled in 
i soverei; d wi i bidding ¢ custom demanded. The matter could be very properly 
It, wea they are free to follow that Fie eh AR t Aetbie sa fork ee the is manner} although the basis of the — ress aie se 
first W; in it nothi 8 : .” This ‘ common law. For Code, I. iv. 3, to which the Glosses above mentione 
en, how: '§ More is required for a legal custom Gode, Ls 1V- 3; 3 f 
ever, follow the words: ‘Such a custom is to be observed in tefer, deals not with this point, but —S cosine poent 


e future, if withi Ena 
twice Hees! roa —— same time, a judicial decision shall have been 


granting pardon to an individual who co 
Portion of the law, arid = He aforesaid custom.’ This is the second 


time. This relates solely to a matter of fact, and to the beginning of a 

custom not strictly so called, or a habit, as I have stated above. Ps ST 
g. Panormitanus, however, basing his opinion upon the teaching 

of the Doctors of both the canon and civil law, adds that AOR 

decision of a judge is not necessary for a custom, it can ney 


¥ [Supra, p. 534.—Te-] 


Anioninus. 
Roch: 


us. 


Sylvester. 
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be of assistance not only in proving, but also in establishine i 
reason is that ifa judge decides jaacet a law, with cheese rs 
people and without their opposing it, the consent of the people with 
AW to the custom to be introduced is made known. But surely if 
e judicial decision was just, it had to assume the custom to be a 
perfect one, and one in derogation of the law: hence, such a decision 


ass Oo) iscnsei oe . 
~_ “ es f Secon of those conditions, since, notwithstanding 
Poni rs oe €cision or judgment, the same number of actions are 

1 € custom, and the same period of time is necessary for its 


aa eS is the contrary based on any known legal rule. 
ee . ay wees on the other hand, asserts (word consuetudo, Qu. 4 
“i nn FR € case of Judicial acts a judicial decision can assist in 
ee sa of a custom: ‘in such wise that from two decisions, 
pie Proper lapse of time intervening, and with the consent of the 
& ie Seienelses from the beginning or after the event, a valid 
bese © Presumed;’ and this because these decisions have an 
ip € for establishing a custom (Digest, V. ii. 5 and XXIX. v. 3,§1)- 


to the making of contract; and 


contention is clear both from what has b : : 
i i: een said above, and by parity of 
Feasoning, or even, a fortiori. For this reason I add that pi a for an 


sO nei i ie 5 
arising fone joy neemary for a judicial custom—for one, that 1s 
acts which distin, ee The Teason is that there are many judicial 
roente 1ct from judicial decisions, and such acts can 

4 period of time sufficient for the establishment of 2 


such acts and such custom, 
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Indeed, even though these judicial acts are declarations of law and 
even though they are judicial decisions repeated many times, there will 
never be necessary a judicial. decision which (as it were) reciprocally 
decides on the custom of giving such decisions. And so, formally, and 
properly speaking, for the establishment of a judicial custom, there is 
never required, in addition to the acts themselves that expressly initiate 
a custom, any decision given in favour of such custom, when it is im- 
pugned, nor any decision that a legal rule has been established by that 
custom. And this is true also if the custom is concerned with this or 
that way of proceeding to judgment, or with the pronouncing of 
judgment after one or another style; the custom is introduced, essen- 
tially, by the repetition of the acts of judgment themselves. Thus 
there is no proper, formal distinction between judicial and extra- 
judicial actions [in respect of the conditions requisite for the establish- 
ment of custom]. a 

11. Yet many writers assert that in the giving of decisions and 
even in judicial acts, two actions are sufficient for the 
Hier waiters; establishment of-a custom. This seems to’ be Syl- 
vester’s opinion in the passage quoted above (Section 10). It is that 
of the Gloss (on Digest, I. iii. 32, word inveterata), and of Giovanni 
d@’Andrea (on Decretals, Bk. V, tit. xt, chap. xxv), and, that also 
of Bartolus (on Digest, I. iii. 32, in Repetition, Qu. 4). Many other 
Writers in speaking of style indicate that two actions are sufficient 
for the establishment of a style; and a style is, as I have stated above, 
nothing more than a custom in matters of this special kind, This seems 
to be the opinion of Decio (on rubric to Digest, I. iv, no. 35), where he 
states that lapse of time is not required for style. Rebufli (Tr. De 
Consuetudine, in Repetition, Art. 2, gloss 13, nos. 10 and 17) even says 
that usage, or a plurality of acts is not necessary for proof of style, and 


The opinion of 


he cites other authorities in support of his opinion. Cristébal de Paz Paz. 


(on rubric to law on style, Pt. I, nos. 76 et seq.) defends this latter 
opinion, and he cites Cynus (on Code, VIII. lii (liti). 2 [, no. 7), who 
states that the authority of style is so great, that even if the style is 
brought in by a single judge, it will have the force of law, and by style 
he means one established by general conduct without the aid of written 
819 law.  Cristébal de Paz sets forth the same opinion at length (ibid., 
Nos. 86 et 5€q.). 
Much of what Antonio de Butrio has to say on the observance 
[of style] in his comments (De Consuetudine, Chap. xi) would eo to 
confirm this opinion. Rochus, quoting him (De Consuetudine, a of. no. 
27) speaks to the same effect. They assert that a fixed period - eae 
Rot required [for the establishment ofa style], but that two or three a 
are sufficient to make the observance of it binding in judicial actions. 
And this, especially if such an observance is declarative and interpreta~ 


Sylvester. 


Gloss. 

Giovanni 
@’Andrea. 
Bartolus. 
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quency of actions necessary be determined by a prudent judgment, in 
the manner explained earlier in this Book. Saliceto (on Code, VIII. lii. 
2, no. 23) holds the same view. He says that the repeated acts of a 
single judge do not establish a style, unless he is a magistrate clothed Dalles. 
with sovereign authority. This opinion is defended by Baldus in his ,.,., 
comment (on Code, VIII. lii. 3), and by Bartolus (on Digest, XXVII. : 
i, 30, near the end). Many arguments in favour of this view are to be 
found in Burgos de Paz (in Pref. to the laws: Tauri., nos. 220 et seq.), ator 
and in Cristébal de Paz (on Rubric to law on style, Pt. I, nos. 86etseq.), 
The reason on which these laws and legal opinions are based has 
already been touched upon: it is that neither a judge nor his subordin- 
ates possess the power to make law, even if they should expressly wish 
to do so; they cannot, therefore, by two or three acts tacitly establish 
as such authority has not been granted them either by reason or by 
e law. 
14. It may be objected that even though this may be true of certain 
ae judicial acts which are preparatory (so to speak) to the 
eos decision itself, it is not true of that decision, for the latter 
has a special character in that by it law is stated and made clear: it 
would, therefore, seem to have the power of making law, since it is 
passed by public authority. This would seem to be especially true 
where the judicial decision has been twice handed down and accepted 
by popular consent, for it then seems to be law approved by common 
consent. 3 j 
Ireply that if the judge giving the decision is not a sovereign prince, 
Solution. es and : ri bk seek legislative authority, his decision, 
even if it is given more than once, or if it is repeated by 
different judges of the same rank, has not, on the mere ground of the 
number of acts performed, the effect of ene law. pi is sales 
Sylvester, ‘ ing of the Digest (I. iii. 38), where it says: ‘or of cases always decide 
cited by Sylvester [word consuetudo, Qu. 4] which says: ‘when [certain the same Or Fie sate is that it decisions are not sufficient to 
nis establish law either after the manner of a custom, for reasons aleoiy: 


Practices]are constantly in-use’ ; for the word ‘constantly’ signifies more | i i - 
| 8iven; or after the manner of a written ea since a indge iy 
. ty ch a decision is eren 
Power to make law. In this respec oy aE t of the prince has the force 
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ie se “prea many of the remarks made by Rochus (De Con- 
e cere a 5> NO. 34) on use and custom are to the same effect, 
Pp y that in which he contends that two acts are sufficient for 


12. Nevertheless, havin reviewed t i 
question and taken into seein the lean dideeasdaen @ a 
What must t be said Involved in it, I find nothing peculiar in this respect 
Sec Ree sieean in — acts, setting aside those in which th per- 
wera se of the Sovereign prince vested with legislative power 
iebeeene ei his Power is a special one in respect to: certain 
noe trae shall’ immediately explain, Therefore, although it is 
Sriram Ww nae be established by means of unwritten style, as all 
cee cy teers — commentaries (on Decretals, Bk. I, tit. 11, chap. xi 
aan » - ill. 2) and as, in particular, Baldus asserts (on Code, 


has been established in thj 
- ote anew. = = this respect between style and customs made up, 
assert, therefore, that in judici j i 
‘ judicial acts, just as in others, there are 
What duration of erehes such a frequency of the act and such a lapse 
indica eee? in ‘ed a as is sufficient either for validating the custom 
Tescription, or f{ ifesti i 
ae hint a of the prince anit wéithe peaydn bppeee: = 
3. And, first of all, this is the meaning of the laws, which require 


abs: 
olutely for style or Its acts frequent use and custom. This‘is evident 


cited b is i 
¥ Sylvester, is in no Way applicable to the present situation. In 


t same way, the other laws which 5 hich eo y oe 
" requi fr cts do so which is given by a sovereign prince: I 
Bartolus, ie cs aie and without detdentte tion im iadstoss ; of establishing oo not Saute the medium of custom, but by pee 
32, 10. 1 yaa this is clearly the meaning of Bartolus (on Digest, I. iii. of written law, in the manner described in Books Three! and ro ‘s 
more ‘ta €ven in the case of judicial decisions, he requires for is treatise. In the case, then, of a decision handed down by the 
of the peopleas. oe 4 period of ten years and the tacit consent Prince, two acts are not required: = only is nk isl 
a = : E ‘ coe eee seat 
(on rubric to Digest, I. iv, no. 35), states In the case of an inferior judge, —, ih ctaetor'gsebin 


the i 
of a seyle a cles keglahes rar - He says that for the establishment 820 acts suffice, according to an express pro 
or no i i i in other this Boo are 
cases, however, ejlekng ipse of time is required; that im "i = : * [Only Chapters i-iv and xoxxii-xxxiii of this Book are in as ag 
tion of the style. He th, i ee ee iNet tind tn these Scns 
r n proceeds to the conclusion that the sat ms Sars 
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Gloss. the Code (VIL. xlv.1 iat ; 
./ -* xiv. 13). On the ground of that law, the Gl 
sfc ince in he wre gee) 875 that to oceans do CADE 
precedents, but by lane 1] the law, ‘judgment must be given not WHETHER ONLY VOLUNTARY ACTS AVAIL FOR THE INTRODUCTION 
its, Y laws’. Hence, the decision of a private judge has OF CUSTOM 


1. That the actions by which a custom is established must be 
voluntary is the certain and generally accepted doctrine on this point, 

This assertion is proved as follows: the actions constituting a 
custom are of effect in the establishment of the custom only in so far 
The acts establish. 48 the consent of the people is manifested through 
ing a custom must them. But they cannot manifest that consent unless 
ha eed the acts are voluntary. The acts, therefore, by which 
a custom is established must be voluntary. 

The inference is evident. The minor premiss is an unquestioned 
Penciple of moral philosophy. The major premiss is likewise generally 
agreed to by all the Doctors who deal with this subject. For this reason, 
as we also saw in the first Chapter of this Book, many writers desire that 
this consent be expressly included in the definition of custom; that 
it must be included, at least implicitly, all agree. The reason is 
that, even though the consent of the prince is also necessary, as we 
shall state presently, nevertheless, his consent assumes the consent of 
the people, with which, in this usage, he complies. This is manifest when 
the custom derogates from the law of the prince; yet the same Is true 
when the custom establishes law, since this legal custom originates (so 
to speak) with the people, and thus assumes their consent, Whence, 
even though the expression of the people’s consent is necessary in some 
way for the validity of all law, the mode of its expression need not be 
the same with respect to this unwritten law [of custom] as with respect 
to written law. For, primarily and directly, the law emanates from the 
Prince, and he requires consent from ae Paes in obliging them to 
accept the law, as I have stated in Books sean eager legal 

but b ia custom originates with the people by their willing that the law b 
Tt is to be sbeened uskeee” a prudent and fitting mode of action. introduced’ in 20 far as eres oe power to do s0, and by their 
It, or some grave necessi tacitly requesting consent thereto from the prince. It is for this reason 
omen Seems to me, is the Harper Set pels a contrary procedure. This, It t their customary acts must be voluntary. i 
Bute, de Butrio on observan rt of the remarks of Rochus and Antonio 2. From this principle I infer that a custom cannot be established 
cred ud Style of fact, as well as the remarks of by means of acts done in ignorance, or in error, since these are in- o 


Many other it E 
writers referred to in Section tr of this Chapter. A custom cannot be Voluntary. This is the docenne set forth 3: the Gor 
eiet Consuetudine, Chap. xi), an t of the 


ere be toes of many Doctors, as is evident from the decisions 
and the like. And if in a Kingdom it is especially provided 


custo: 
ee meee of written law. Such law apart, however, the 
ci dentiechees i People, or of the prince, is not to be presumed, 
'pse of time, and a sufficient frequency of actions 


Sadi 
bicodirwg of style style, I reply that any assertion touching that kind 


[The Rota, called the Secred 

the fourteenth man Rota, is a Roman ecclesiasti Z : - by (on De 

in the eco instance, on apnea eget SPPeHl to the Holy See Gee, anal stalked set inignotanee ose Cardinal? on the same passage. It will be found 

of its business —Reviser ] 3 tried by Ordinaries, Matrimonial cases now form a large patt error. also in the Gloss (on the Decretum, Pt. I, tit. vin, Gloss. 

36, Only Chapters i-iv and xxxit-xexiii of this Book are included in these Selections. Vide supra, pp- 
“413—Te J 
5 [Not included in these Selections.—TaJ 
* {ie. Gratian.—Revisen} 
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chap. vii), in Innocent (on Rubric to Decretals, Bk. I, tit. iv, no, 4); 
- 4 


in the Gloss and Bartolus (on Code, VIII. lii 
also = Brides (on Digest, I. iii. 32, in the fifth phe —— 
ae ats ae to whom I shall refer, assert almost the same thing 
= Pe + < ey add a qualification and a proof from the Digest (I. iii, 
ea eee ve Se speak presently, The stronger proof is that 
pita © Digest (ibid., 32), inasmuch as it places the whole 
onte ae in as consent of the people, which is, obviously, 
pe WH : te S position is also supported by the Digest (ibid. 
ela ei vat a custom has the force of law from the tacit 
bts recat the citizens; now a true agreement is lacking where an 
(ibid ae enes. The law farther on in the same title of the Digest 
seis 36 ) - oe consuetudinary law is of great authority, ‘for the 
raced Bore? wee, so clearly that it had no need of being 
ve such authority; nor can it be held to have been truly pro 
ae Fe Precis to beso. So also in the Code (VIL. lii (iti. 2 at 
ar eek anterior custom, and a reason [for acting] which has 
pie ae Spee must be preserved.’ This law, then, assumes that 
laches tie nae from reason, and not from error. For if it 
dees th through error, upon discovery of the error, there 
pra deh e fant Teason which might justify such a custom; and 
oan - cf € custom itself lapses also, because it cannot persist 
bart ar eo he eee even though the custom will seem to 
Lees = establish law before the error is detected, it will do s0 
facie €rroncous persuasion ; for when the truth is known, the 
cele di custom vanishes. It was never, therefore, true law, but was 
ly eta to be such; and the same is true of the custom i 

3. The objection is brought against this reasoning, that the pas- 
ibis sage from the Digest(T. iii. 39),says:‘What has been first 
ev ead ee not by reason, but through error, and was 
tae The imding through custom, does not hold in similar 
bale ct Pid wide’ inference from this text is that a custom estab- 
: eisai by error is valid as to that subject-matter it 
espect it was initiated, but that it must not be extended t 


th 
holds dese atcha of Baldus, and other authorities. Panormitanus 
© same view (De Consuetudine, Chap. xi, no. 12),as does Antonio 


custom introduced through error cannot 821 
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valid in the subject-matter with which it is concerned, but may also 
be extended to similar matters. They add, secondly, that a custom 
established through error is also valid in its own subject-matter. 
Thirdly, they conclude that the latter custom differs from the first, 
[only] because it cannot be so widely extended to similar cases. 

While the first of these points seems to have been most favourably 
Bee Se a received by the jurists, I find great difficulty in 
law which has been accepting it. But, since it cannot be properly ana- 
brought forward as lysed or explained in general terms, we shall deal 

ao with it when we come to the chief particular effects 
of custom. 

The second statement, however, is directly opposed to our asser- 
tion, and these writers prove it not by any argument but by a 
reference to Digest, I. iii. 39, nor do they answer the argument 
advanced in support of our thesis—that error annuls consent— 
whereas they themselves use the same argument to prove their third 
point. oe: . . 
4. Accordingly, I do not think that this [second] opinion is valid 
with respect to true custom, with which alone we are at present dealing. 
He tactecine ¢ This I shall prove in detail, assuming certain pomts 
prtaeeecing inter- hich have been conceded by the Doctors above 
above-cited law is cited. In the first place, Cynus and other ancient 

authorities, with whom Bartolus also agrees, qualify 
that assertion for the reason we have given. They hold that that asser- 
tion does not apply to a custom which is opposed to law. Their reason 
is that if the people act contrary to law from ignorance, or if they err 
in their judgment of its terms, it is clear that they have no intention 
of derogating from the law. be 4 

In what manner, then, is Digest, I. ii. 39 to be explained 
in its relation to a custom of this [erroneous] sort? For is not 
such a custom a very clear example of custom introduced without 
reason and through error? Indeed, many writers in touching on custom 
of this kind hold that the law of the Digest is to be read as referring 
especially to custom established in opposition to a positive law, 
inasmuch as it refers to custom ‘not initiated by reason’, in order that 
it may not seem to be referring to unreasonable custom. — 

Moreover, concerning even a custom that is outside the hw, 
Bartolus and others distinguish between error of fact and error of law. 
Respecting a custom established by an error of fact, they admit that 
it is invalid owing to a defect in consent, according to Digest, II. i. 15. 
If the error be merely one in respect of the law, they say that the ya 
tom is nevertheless valid, with the aforesaid limitation, however, that 
it is not to be extended to similar cases. z : 

5. Therefore, we admit that the first member of this latter assertion 
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thus distinguished is not contrary to our contention, and we. attack 
the second member of that assertion; for an error concerning the intro- 
duction of law removes the element of Consent in introducing it. For 
in those customs which are outside the law there can be no error as to 


legal tule, for the popular consent is annulled by the false presumption 
—as will be more clearly evident from what we shall say in the following 
Chapters. Therefore, a custom derived from error never has the effect 
of establishing law, even in its own subject-matter. Whence it is clearly 
the more logical and better grounded conclusion that it is not to be 
extended to other cases. 

Accordingly, I. do not approve of the example which Rochus 
borrows from Baldus, to the cect that if a people ve accustomed not 


is not sufficient: rather, to establish law, they must consent to the fact 
as establishing a legal rule. The reason is (as | Rochus himself admits in 


want of consent. This is a well. 


6. But in tegard to the ar ; iii 
: b gument drawn from Digest, I. iii. 3% 
my first reply is that this law can be explained as hatte applica- 


: [Suarez here refers to the case of a Religious who invalidly, i 
¢ takes pega e 
eee eect cine of cr ps oeetch + Religious must give apis cnt and ea 
vows had been valid, is of any avail R ee Pris tee iiss: 
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ion to a legal prescription, but not to a true legal custom. For in the 
ag a ets case ye scuscrignicle it can happen that a custom may 
jection drawn from originate without a reason, that is, without a true 
Bees Es iit.. 39. title, and in error, when the custom begins in good 
faith and so continues and persists up to the point of the establishment 
of a valid prescription. But this can scarcely be understood of a true 
and legal custom; and this, both for the reasons we have already set 
forth as to the force of error in annulling consent; and because con- 
suetudinary law cannot be established without a ground in — 
However, that last clause of the above-cited law, [it] does not a 
in similar cases, might not seem applicable to prescription, — 
is never question of extending the identical prescription to subject- 
Matter other than its own, merely because of a similarity existing 
in such subject-matter. Whereas, if the manner of establishing — 
scription is identical, in another similar situation, the same prescriptiv: 
ight will arise. s , 
a Nevertheless, I think Digest, I. iii. 39 is correctly cay sur 
in regard to this point by the legal rule that vast ei sea 
of special concession to any one, ought not to ee us ol 
precedent by others’ (in Sext, Bk. V, De regulis turis, r vo 74) ies 
opinion is confirmed by another rule (ibid., rule 78), which states Hs 
‘what has at times been granted, on account of reoaeve a5 18 
employed as an argument’ [in other cases]. Itis also stat ‘4 in e : 
(I. iy. 1), that grants to particular individuals are not to : set baad 
precedent. Thus, what Digest, I. iii. 39 may nhl een er: 
to say was, that what is permitted to one person on oe Baer % 
consuetudinary prescription made in good faith, bu Trollies 
reason and founded in error, cannot be taken advantage o “8 an 
even if in other respects their cases are identical or sont = A 
interpretation of the law that I draw from the Gloss on : igs ed 
14, which is similar to the passage in the Digest w! be 
iscussing. The one law assists us to the correct ae 3 o = vanes 
7. Adifficulty against this reading of the law may be oh j 
fact that the law of which we are speaking ai 39 
eines is found under the title De Legibus [Digest, I. itt], 
whereas the laws that precede and follow it deal with = nope 
But it is not to be wondered at, if, to avoid another absur: = re! 
of law 39, we extend somewhat the meaning 


Chap. XII] 


; 75 And we do so especially, 
word ‘custom’ in that context. 
since many points in those laws apply equally to both sorts of custom, 


. ints and 
and the Doctors, in expounding these common points and $ five 
the conditions of custom, succeed only in confusing gat bees ae ay 
frequently remarked. The common example, which the jurists 
; A [ie legal custom and prescriptive custom—Te-] 


Gloss, 
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illustration of an established custom. i 
t ] , that if the owner [that i 
a eager as eS hand es the cart,! from dat pase 
t his own risk, certainly refers to a custom of ipti 
explanation of the Gloss on the aforesaid law? i Pn Coa 
5 is that such i 
not ecpencuae to any like cases, that is to say, as a prescription ali 
Pe sens whee a poseripens sight was set up in virtue of sucha 
" 2 ioned. The whole of thi 3 
pies “ in to the title De Legibus; for apenas at — 
~ a Sei eye ee aes. eange the subject-matter of the law, in 
eres Way in a case of oe ear. is love ost De sa 
. Secondly, if we wish to read the aforesaid la J ill 
) D. : 
39] as applying to true legal custom, we shall enh hat re bibs — 
Another interpreta is possible that a custom may be introduced without 
Dien ng, wie. reason, and by error; but rather that it sets forth the 
geri ee This is the meaning of the Glosses cited 
n, our reaso i i i 
enEPS of he interpretation they einen oe ae 
eae ieee, é pe of the words, ‘it [, i.e. the custom, ] does not obtain 
abe or a} € sort’ isnot that the custom does obtain in that 
ie ed ter, but that it does not in similar matters. For probably 
eee  seeteteat could be made of every custom, even of one 
PRE ora knowledge, as I state later on. Certainly, if other 
Hoan ie L as our opponents hold,] to similar cases, a custom 
ims si igs and lacking reason] would also extend to like 
eee pases true law [; but this our opponents deny]. The ground 
a ahaar usion is that such extension can never be made except in 
2 ttees ean of the law permits, a principle that is verified in 8% 
sats font aw erefore, that Interpretation of the law is at variance 
isha eason. Therefore, the meaning of the words, ‘that it does 
not seer i one cases, of a like sort’ will be that such a custom does 
m sa a = that when the error is recognized, there exists no right 
Suphiene ons similar to those which were previously done in error, 
uy rad iors of a custom which was thought to be, but was 
hk ees wie. is neither absurd, nor does it do 
Prove or atcrton whe Gos pip an Cee res 
9. 'y, the inquiry can be made on this point, namely: what 


1 [Presumabl 
> ly a cart belongi 
transport it to the buyer's house. Though she penn rhe has agreed with the buyer of the wine © 


of the wine acceptin ig 5 the 
At owner's ri [esponsibility of transport, and thus freeing the seller of the wine from all liability? 
——REVvISER-} 


valid custom in the case of other liquids, and is a custom introduced by error; it is therefore not 
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sort of ignorance or error is to be understood here [in the assertion 
ees ce i that custom is not established by acts arising from 
of ignor- - 
ance or error that ignorance or error]? 
does not establish © For on this point also, Cynus and the other jurists 
distinguish, as usual, between the motive [, i.e. cause,] 
and the final cause,! and they say that the assertion [which we are here 
defending] must be understood of an error as to the final cause [of the 
custom], not as to its moving cause. But I have had much to say of 
this and similar distinctions in my other works (De Iuramento, Bk. Il, 
chap. xi, and De Voto, Bk. I, chap. xi),? and what I have there said is 
applicable in due proportion to the present question. 
I shall, therefore, here content myself with saying that the 
The assertion must assertion of this Chapter must be understood as 


be understood of an pertaining to an ignorance concerning those things 


ignorance which re- hich relate to the substance of the custom, 
stance of acustom. whether in respect of the law or of the fact Pig 


which the law is founded. Ignorance of this kind precludes 
necessary consent, as has been previously stated. If, however, the 
ignorance is one that concerns other motives which are accidental, no 
hindrance is created, since such ignorance does not destroy. consent. 
Some writers, however, interpret the sitet ut 39 [Digest, I. iti. 
39], as applying to this sort of error regar ing incidental matters. ; 

te thee law states that a nei in accordance with law is 
established despite the existence of errors of this sort. But these writers 
have not been able to explain satisfactorily why they should have to say 
that such a custom does not hold in similar cases, since an error that 


does not touch essential matters cannot present an obstacle to such 
teach,] is itted such extension, 
In the light of this interpretation, their tea ing is not conclusive. 
10. In the second place, it is to be inferred from this assertion 
ris it established validly by acts done 
A custom is not es. under compulsion or from grave or unjust fear. This 
tablished by means is substantially the doctrine of Bartolus (on Code, 
afactadone by com- 177 jij (Iii). 2, qu. 18 in its entirety, and in no, to, 
ee in reply to the last objection but one [and ibid., 


© [Asstotle recignizes four causes of being (Physic, Ul it; Loeb of. Vol. X x09) (0 ag 


the 

(©) formal ; (c) movi ficient; and (d) final. In the scholast y, following Aristotle, 
; ate oes matled the ‘ot cause (causa efficiens) + and the cece ee ee 
action, the final cause (causa finalis). “The efficient cause is that which, by its action, PI sats rai 
substantially distinct fromitself. In other words, itis the cause cuius virtue effectus immediate — oducitur”. es 

ient causes acting towards ends are di tinguished as (a) acting by een ete pte 
nature. For example: the sculptor using the chisel (intelligent efficent a eae bie 
he intended (this intention, or ing the final cause). The = therefore, 
that for the sake of which’ the eflect, or result of any action is produced. ee 
Summa Theologica, 1—Il, qu. 1, att. 2- But, where the efficient cause acts through eae eae 
intention Of a cational creature js not involved; thas, excessive heat comme ™ 
Paper of its own nature reduces that paper to ashes.—T2-] 

2 [Not included in these Selections —T2.] 
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no. 23]), and of Antonio de Butrio (De Consuetudine, Chap. xi), But 
Rochus Curtius (De Consuetudine, Sect. 5, no. 3) seems o moa ae 
pares opinion, for he says that a custom is established by acts 
lone from fear, However, he refers to the above-cited authors, 


from us; but by acts done from fear he means ei i 
5 3 Dut by ac s either that the fearisof 
slight and trifling importance, or, at least, that the acts, though imap 


5 however, applies to compulsion strictly so called. 
ee m.A ale may be raised as to the validity of customary acts 
€ out of fear, because, although fear may make an act involuntary 
In what way fear under one aspect, still of itself it leaves the act an 
voluntary actin.” entirely voluntary one! Whence arose the occasion 
prntary for the dispute as to whether from the nature of the 


I have discussed it at length in De Iuramento (Bk. | i d in 
De Voto (Bk. I, chap. vii),? I now refrain pei deme af 
Say No more than that there is a much stronger reason 
E ion with Why; in the case of custom, fear should be a bar to vali- 
the, Present subject dity: and it is that, for a custom, mere actions are not 
greabe reennd why sufficient ; 1t1s essential that those actions be performed 
fear precludes the with the intention of introducing custom, and this in- 
epahneee tention is commonly tacit rather than expressed. But 
when the actions are done solely from fear—when they 


under other more fa: a 
* [Not included in these Seeds snr REMEE] 
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situation to give his consent, since he does not wish his subjects to be 
forced to adopt customs of that kind under unjust fear. And if he 
himself brings force and fear to bear [upon his people], he commits an 
injustice, because he would morally oblige the people to adopt the 
custom, as I have said in connexion with the pessage cited above, in 


similar cases. 


CHAPTER XIII 


WHETHER THE CONSENT OF THE PRINCE IS NECESSARY FOR THE INTRO- 
DUCTION OF A CUSTOM, AND WHAT MUST BE THE NATURE OF THIS 
CONSENT 


1. We must devote this Chapter to inquiries respecting the prin- 
cipal efficient cause of consuetudinary law. In this, the consent of the 


824 prince must first of all be recognized as necessary for the introduction 


ofa custom. This assertion I have derived from the common teaching 
of the Doctors. The opinion of the few who teach otherwise, T shall 
discuss at a later time, to better advantage. j 

We must, then, in order to distinguish what is certain from what 
is uncertain, mark the distinctions that exist between peoples [in respect 
to their power to make laws]. For, in the first place, a custom can be 
that of a people which is in possession of supreme legislative authority, 
a status enjoyed only in the domain of e civil law, and by those 
commonwealths which acknowledge no superior in temporal affairs. 

In respect of communities of this sort, our assertion does not 
seem to be pertinent, but it is true in so far as it has 


reference to them. For in a state of this kind, the 


Various classes of 
so, if a 


sovereign is the whole commonwealth, and 
custom is accepted by such a people, the consent 1s necessarily ee 
by the sovereign, since in this case the two are identical. Digest, I. iti. 


32 refers clearly to a community so organized. 
But if the aoverein paver! has been transferred to a senate, and 
A first class of com- some disagreement arises in that body, then it - 
oe necessary that a majority of its members hold ee is € 
custom, for otherwise the custom cannot be said to be observed y _ : 
Tger portion of the community in respect of its power to esta 


w. And the senate could not be regarded as Bearers pebareire 


if the major part thereof does not hold to the cust , 
our ction R found to be true with regard ie pagead | b nae ae 
islative authority, and of them nothing farther need be said. but 

2. We may, next, have a people which recognizes a superior, 


& second holds from him the authority to make laws or muni- 
ee eas statutes, even as, according to Digest, I. i. 9, the 


given 


. | [Suarez discusses four classes of communities in this passage, though his wg or fhecsi! 
48 


really. 
indicate only three —Tr_] 
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cities especially have by commonly accepted law. It is certain that just 
as such a community is empowered to enact written law, so it can intro- 
duce law by custom (Digest, I. iii. 32 et seg.). Whence, just as they 
can enact law without the renewed consent of the prince, so they can 
establish customs. Nevertheless, the consent of the prince is not 
entirely lacking in such a case, since he has given it through his per- 
mussion to make laws, and wishes it to be continuously available. Thus, 
under such an arrangement, the prince need not have particular 
knowledge of a custom newly introduced into this or that city; for 
even without this special knowledge, he could give an antecedent 
consent (so to speak) and has done so when he granted to the people 
permission to enact in one form or another a particular law for 
themselves, should they wish to do so. 
ir Wherefore, if the permission were given under the limiting con- 
tion that the law must be later confirmed by the prince, it could not 
be strictly binding before such consent had been obtained, as seems 
to be the situation in Spain. Under such an arrangement, our assertion 
would not apply. For it would then be necessary that the custom be 
confirmed by the Prince also, and hence a renewed consent would be 
required from him, since a renewed confirmation is not had without 
such consent. Such a community, then, is, to that extent, to be held 
as, In 4 certain sense, lacking in authority to make laws apart from the 
pe Of this matter we shall speak presently: for we shall have to 
introduce this point again, in our discussion of the nature of that con- 
firmation and the means of obtaining it. 
3. Furthermore, there are communities which possess no power 
2 Gud throne ef of making statutes or enacting laws, even of a muni- 
o a cipal character, but who must accept those given to 
mee by a sovereign prince, or by their overlords or pastors. 
> i the relation which the Universal Church bears to the supreme 
Ga , and the particular churches to their respective pastors. For 
€ people have no power to make canon laws; nor have the clergy 
such power apart from their superiors or without their superiors’ con- 
Currence—the peculiar differences in the various laws and communities 
being always taken into account. 
Many secular communities stand in this same relation to theif 
The first opinion.  SVETeIgns, as is self-evident. Hence, some authorities 
canara — said that these communities cannot introduce # 
pti ‘Out the special tacit consent of the prince himself (which 
ke Personal will); so, for such a custom they demand both 2 
ow. ea ige and a toleration of the custom on the part of the prince. 
s is the doctrine of the Gloss (on De Consuetudine, Chap. 3 


+ and it is followed by many writers. Tt is stated by Panormitanus in bis 


comments on this law, and it is expressly set down by Innocent (02 
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tubric De Consuetudine, no. 4 [Ex parte]). It is found, again, in the 


Gloss (on Code, VIII. lii. 2), which cites the authority of Giovanni Gloss. _ 
@’Andrea and Azo. This is also the opinion of Gregory Lépez avant 


(fon Las Siete Partidas,] Pt. I, tit. ii, law 3, gloss 7 [glossa f]) Po 
Lépez. 


and would seem furthermore to be that of St. Thomas (III, qu. 97, 
art. 3, ad 3). St. Thomas says that in those communities which 
have a superior, custom is so far able to introduce law ‘as is tolerated 
by those whose office it is to give law to the people. From this 
toleration they may be considered as approving of the rule estab- 
lished by the custom.’ With this doctrine, Soto agrees (De Justitia, 
Bk. I, qu. vii, art. 2), as do Sylvester (word consuetudo, Qu. 3), Driedo 
(De Libertate Christiana, Chap. xii), and Angelus de Clavasio (word 
consuetudo, No. g at the beginning). But, in fact, many of these 
825 authorities can without difficulty be understood in the sense which 
I shall explain. 3 
4. A proof of this opinion can be developed, first, from the Digest 
(I. iii. 32), where the whole basis of custom is founded upon the consent 
of a people, which can give force and efficacy to its own laws. This, 
then, was the primary force of the custom among the people, when they 
still retained the sovereign power; therefore, after the people has 
handed over that power to the prince, the force of custom will mainly 
depend upon his consent. For this reason, it is necessary that he should 
have previous knowledge of a custom, since without that no consent 
is possible. t Side 
The second proof is taken from Las Siete Partidas (Pt. I, tit. ii, 
law 3), where, among the conditions for custom, it is laid down that 
it be introduced with the consent of the prince. iy 
Thirdly, it is argued from reason that legislative authority is no 
less necessary for the establishment of unwritten law, than of written 
law, as is clear from our discussion upon laws in general. But legislative 
power does not exist in these peoples—this is the supposition of the 
argument—either because they never had this power, as 1s the case 
with the canon laws, or because they have transferred that authority 
to the prince, as is the case with the civil laws. Therefore, itis necessary 
that the one in whom the sovereign power resides should give force to 
custom by his will and consent. x 
5. Some Doctors, however—but not many—seem eae ~ 


Distinction between this opinion is true of the canon laws, 
fhe power of mak- ae ear civil laws. They submit, as the ground of 
law and the power their distinction, the fact that the power of making 
ofmakingcivillaws. the canon laws never resided in the people, rere 
the prelates; on the other hand the authority to enact se Pobiccaa 
was originally vested in the people. This is the view - — 
(Summa T heologica,] Pt. I, tit. xvi, §2). Covarruvias follows 


Antoninus. 


Covarruvias. 
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(I-II, gu. art. and i i 
ac Eg if a fees _ very clearly, Driedo (De Libertate 
But I cannot approve of this distinction, since I feel certain thatit 
The distinction is is not valid: for, although the civil power was origin- 
attacked. __ ally in the community, after the community has 
transferred it to the prince, the former no longer has that 
= ors The people, therefore, are in this case not less dependent 
: series ees than if the community had never possessed the power 
_ Those writers might here object that when the people transferred 
slack Power to the prince, they did not give it up ph bbe > but only 
: e overs uses (so to speak) of government, and for framing written 
— and oral precepts; they surrendered it, that is, in such a way as 
seed to reserve to themselves the power of introducing customs. 
he § view cannot be well-founded, since it is not proved from any 
ki nor does it appear in a perfect monarchy, either by custom or 
‘ough any other evidence. Still, ina given kingdom, the royal power 
mu be limited in that or some like fashion, at least by tacit agreement; 
oy = example, where the monarchy is not absolute, but partly demo- 
Pe re made clear above in our discussion of the acceptance of 
iewt = Yet thivas: nos the usual situation, and the exception rather 
tengthens the rule to the contrary. Again, this opinion does not 
fe probable, for the Teason that a temporal sovereign can revoke 
€ private customs prevailing among his people, and can, for a [good] 
Hepes, probibas their introduction. On the same principle, the prince 
ae Sat ti rece shall be invalid if it lacks his express consent} 
Norpro ef rig) entire legislative authority of every sort has 


for the vlna 
customs, sidity of 2 the common teaching of the Doctors, as I have said, and 


* [De Legibus, Bk. 1, chap. xi, no. 7, which is not included in these Selections —REVISER] 
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thereby gives his consent, which is applied in particular to like customs 
which are introduced in virtue of that law. 

Hence, we assert that consent of the first sort is not always neces- 
sary, the latter being sufficient. For it is self-evident that the first sort 
of consent is sufficient. That such express consent is not necessary, 
and that consent of the second sort is sufficient, I shall prove as follows. 
The law is never silent, and the will of the prince, speaking through 
the law, is no less efficacious than his immediate wish and command. 
What occasions are proper for the one or the other mode of consent, 
I shall discuss in the following corollaries [to this general principle]. 

826 7. My first inference is that, when a law is established by pre- 
_  scriptive custom, the personal consent of the prince 
that the personal is not required; nor, therefore, is any special know- 
consentoftheprince Jedge of the custom on his part called for: but the 
3 custom is efficaciously established, even though he 
may have no specific knowledge of it, or may not have manifested his 
will with respect to it, either tacitly or expressly. E : 
This is the common opinion of the jurists according to Panormi- 
tanus (De Consuetudine, Chap. xi, no. 13). The sameis set forth in the 
Gloss (on Decretum, Pt. I, dist. rv, can. iii, § leges, after the canon, at 
end and also ibid., dist. vit, can. vii, in the last words), if the latter 
Gloss is carefully weighed, and by Cardinal Alexander? thereon, at the 
end. The same position is held by Antoninus and Barbatia and others 
(Repertorium, De Consuetudine), to which Rochus Curtius (De Consue- 
tudine, Sect. 4, no. 24) refers many times, This opinion is held also by 
Dominicus de Sancto Geminiano (Summa, Dist. x1, near end), Angelus 
de Clavasio (Summa, word consuetudo,? no. 9) and Sylvester ([word 
consuetudo,] Qu. 4). The last-named two writers assume that a a 
scriptive custom suffices, even though the Pope has no knowledge [o 
the custom]. Felinus (on Decretals, Bk. Il, tit. xxv1, chap. xvi, no. 11) 
teaches the same, although he qualifies his assertion with respect to 
certain special cases which touch upon other matters. Among the 
theologians who defend this opinion are: de la Palu ([On the Sentences, ] 
Bk. IV, dist. xlii, qu. 3, art. 1, no. 7 [, concl. 3); Supplement, Qu. a; we 
2, concl. 3,3 Antoninus ([Summa Theologica,] Pt. 1, tit. xvi, § 2), am 
Sanchez (De Sancto Matrimonii Sacramento, Bk. VII, disp. iv, nos. 11 
and 14, and disp. Ixxxii, no. 20), who cites a number of other esp 
8. The principal basis of this opinion is taken from ae Divs 
(Bk. I, tit. 1v, chap. xi), where only two conditions are required * a 
custom, namely, that the custom be reasonable, and [validated] 4 
Prescription’. To demand, then, another condition, namely, one no 
* fie. Giovanni de Sangiorgio—TR. 2 [The Latin text incorrectly has comfessio-T-] 


26, infra, p- 627, where 
from Chap. = ir but the reference is wrong. 
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Therefore it is not necessa 3 and, therefo i is hi 

er necessary—since jee impossible wThoie aah inowriigal 

Pee $ assertion is confirmed and explained as follows: the aa 

~ Fat to enact a general law approving a custom fulfilling 
- and such conditions laid down by him and giving validity to it 

without a renewed consent or knowledge of it on his part. Bur his 


has done by means of that provision. Therefore, .. . 


lished. ; 
penn necessary ; so, also, a custom is said to be obtained against 
Therefore ance ep tOm if it fulfils the terms of such prescription. 

be , a custom of this sort, to be valid, does not call fora knowledge 
of it on rad 26 of the prince. 

9. objection may be raised, namel 

only of a custom abrogating Savessehicks pati paren 
Decretals (Bk. I, tit. tv, chap. xi)—not, however, of 


My reply to the first . 
ele Hirst part of this objection is that this rule in 
The solution. Principle includes a fortiori custom constitutive of 


the above-cited text [Decretals, ibid.}: 


oe 
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not to prevail so far as to prejudice even a positive law unless, &c.’ 
Therefore, since this character is granted to a custom, if it has these 
two conditions aforesaid (Section 8, supra), every consuetudinary law 
that fulfils the said conditions is absolutely approved. 

10. In reply to the second part of the objection, however, it is to 
be said first of all that, granting that the civil law has not declared this 
principle so expressly, nevertheless, it does not deny the validity of 
custom which fulfils those two conditions, whatever may be true of its 
effects, of which we shall speak in another place. 

In fact, the civil law teaches virtually the same doctrine on this 
point, that the canon law sets forth in a clearer manner. For in the 
Digest (I. iii. 32) we find the words: ‘It is most correctly admitted that 
laws are abrogated, not only by the decision of the lawgiver, but also 
through disuse, with the tacit consent of all.’ In these words, a distinc- 
tion is drawn between the people and the lawgiver, and the decision of 
the latter is not required. Further, in the following laws [sbid., 33 
and 35], nothing more is required—assuming that the custom is reason- 
able—in order that the custom may have legal force, than that it be 

827 protracted, ‘of long standing’, or ‘observed for many years’. In the 
Digest (ibid., 38) it is added that the Emperor has ordained that an 
immemorial custom ‘is to have’ the force of law. In the civil law, then, 
according to its commentators, it is provided that a prescriptive custom 
is sufficiently complete, without any new knowledge of it on the part 


of the prince. 

11. My second inference is A 
Ifa custom doesnot in virtue of prescription, 
re in virtue of of the prince is requisite, th 
2 Personal consent sey sent; and that, therefore, i 
beara should have knowledge of the 


concede to the writers who defend the first opinion,' among whon 
e consent of the prince is 


is St. Thomas, whose language concerning th : b 
general, and whose cates interpreted as referring to either of = 
two ways by which the prince—as we have explained—may give < 
consent. This would seem also to be the opinion of Sylvester [wore 
consuetudo, Qu. 4] and St. Antoninus [Summa Theologica, Pr. I, ge i 
§2], who, while quoting and following the opinion and words of St. 
Thomas, nevertheless admit that sometimes a custom of which i 
Prince is ignorant, does prevail. Finally, the authors cited for the 
opinion we have just discussed admit this. ae es 
It is, further, proved by a sufficient exclusion of possi rain : 
sovereign’s consent is necessary; but in custom of this sort t we vee 
is not given in virtue of any law, nor does any law alee ly _ 
terms under which it is given. Hence, his consent must be personals 
¥ [Supra, p- 554—T-] 


that when a custom does not prevail 
then the personal consent 
that is, at least a tacit con- 
it is also necessary that he 
custom, This point we 
g whom 


Sylvester. 
St. Antoninus. 


i 


tee eae re 


y 


St. Antoninus, 
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and for this, knowledge is necessary. This reasonin i 
by the arguments brought forward for the first oon ee 
; 12. On the question, however, whether such consent of the prince 
should be positive and explicit, or whether one which is inferred 
What sort of con- 18 sufficient—that is, it is sufficient that he knows 
senat the Prince is and tolerates the custom or offers no opposition there- 
ee ‘ to—St. Antoninus indicates (tbid.), that an express 
eres 1s necessary, especially in the case of the supreme Pontiff. And 
is s — might be urged in that toleration alone, even assuming thata 
: owledge of the custom exists, does not sufficiently indicate consent, 
cause many things are allowed to be done which are not approved, 

according to the Decretals (Bk. III, tit. y, chap. xviii). 
Nevertheless, St. Thomas (I-Il, qu. 97, art. 3, ad 3), expressly 


ere is no law or reason for making such excepti 
I f kin ption necessary. Insome 
special cases, however, his explicit consent will perhaps he seem 


nor does it obviate the possibility of this « 2 law! 
in fact, it indicates that it can i so Otaaliectrcd 7 the 


ce lunes amore than that the custom be éstablished with the consent 
of the prince. With this Principle our theory is in cou and the 
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The argument from reason for the contrary opinion serves only to 
prove the first member of our assertion, and to confirm the last. Nor 
does it hold against our second member, since in that part of our asser- 
tion we also say that the authority of the prince is a cause in the estab- 
lishment of prescriptive custom, and that it does, through the medium 
of the prince’s law, give validity to such custom. 


CHAPTER XIV 


WHAT SORT OF CUSTOM HAS THE EFFECT OF ESTABLISHING 
UNWRITTEN LAW? 


1. We have discussed the essence and the causes of custom; now it 
remains for us to speak of its effects. For although we haye, in passing, 
touched upon some of them, we must, to make our doctrine serviceable, 
apply these principles which have been set forth in a general way to the 
several effects. 

Four effects are usually attributed to custom: namely, the estab- 
lishment, the interpretation, the confirmation, and 
the abrogation of law. To these are reduced all other 
conceivable effects of custom. We shall, however, pass over the third 
one of these, because its effect is not so much one of lawas one of fact; 
for a custom which is said to confirm law is derived from law itself, and 


Four effects of 
custorn. 


828 so it does not confirm law by the introduction or the addition of new law 


beyond the written law, as explained above (Bk. VII, chap. ii, supra, p. 
450). Hence, it confirms a law by the fact merely that it either brings 
men more readily to the observance or knowledge thereof by increasing 
in some way its authority and man’s sense of its value; or, at least, by 
guarding the law against revocation and (as it were) keeping it from the 
influence of a contrary custom, and so preserving it from the abrogation 
which might be effected by such a custom. I have discussed this effect 
also, supra (Bk. I, chap. xi),! nor is there need for us to add here to the 
further remarks on this matter, given in Books Three? and Four,! in 
our discussion of the acceptance of human law. : +i 
The second effect, however—namely, the interpretation of ame 
inasmuch as it can pertain to law, is, as I shall show,? included under 
the first effect. Thus, the two remaining effects alone need to be ss 
Plained ; and we shall speak of the first one in the present Chapter, an 
of the last in a later Chapter. 

_ 2. The first effect, then, of legitimat 
Written law where neither written nor trac 
‘where no written [. . .] law exists’ because if there p 

+ [ot included in these Selections —Ta} oe ee } 
Hie pel ct pee kee] [Op ne BOTH) 
1369.74 4c 


e custom, is to establish un- 
ditional law exists. I repeat 
recedes, in point of 


Augustine. 


Tertullian, 
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time, a written law in conformity with custom, and if the custom grows. 


out of this law, then the custom does not, as I have said, establi 

If, however, a law contrary to the custom exists first, hrs 

must first be abolished, as I shall prove in the following Chapters. Our 

assertion, therefore, applies Properly to custom which is outside law,! 

one, namely, that is neither forbidden nor prescribed by a legal rule. 
I have added also, ‘[. . .] nor traditional law exists’, since not every 


.. his doctrine is found in both canon and civil law (Digest, 
2 32 et seq., and Code, VIII. lii, in entirety, and the hale tle 
° , ame T. 1; and of Sext, Bk. I, tit. rv). It is assumed in Seat 
ss » tit. m, chap. i), and in Decretum (Pt. I, dist. 1, can. v, and Pt. I, 

ist. — can. vii). Again, it appears throughout Decretum, Pt. I, dist. 
x where In canon vii, Augustine, Letters, xxxvi is cited; again in 
pothrin Pt. I, dist. xu, can. xi where [Augustine,] Letters, cxviil, 
Saye the eet and Tertullian (On the Soldiers’ Chaplet, Chap. iv) 

beat : tec Is received as law even in the civil law when 
‘The Doctors in theology are in accord upon this point, as well a8 
she iocets of both canon and civil law, and a the aed teaching 

of the Church, respecting which doubt is not permissible, 

3. The ground in reason for this assertion may be given as follows: 
Groot of the asser- in a legitimate custom, all the elements essential for 
the establishment of a true precept or law cam be 


parity for law: namely, fitness of subject-matter, power, and will 
cies to, pee eles: ee ees neither, es ee 
law.—REviser. : Seen tet ees 

* [Tertullian has cum deficitlex Revises] 
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sufficiently manifested externally; and all of these can be present in 
this kind of custom. 

The fitness of subject-matter in this case is evident, for the 
custom in question should be reasonable; but it will be such in relation 
to this effect, provided its subject-matter is not opposed to natural or 
divine law, and if it is useful for the general welfare, and not excessively 
onerous, or a deviation from the general mode of upright living; and 
finally, it should be such that a written law enacted in this matter 
would be just, as I have stated in a previous Chapter (Bk. VII, chap. iii 
supra, p. 455). In respect of subject-matter, therefore, a reasonable 
custom has a fitness for the establishment of law. ; 

Whence, the gravity of the law will be in proportion to that of its 
subject-matter: for if its matter is serious, the precept will be a grave 
one, binding under pain of mortal sin; if, however, the matter is not 
thus serious, the law will be law only in a limited sense, imposing a 
light obligation. Again, if the subject-matter pertains to spiritual wel- 
fare, the custom will belong to the ecclesiastical jurisdiction; but if it 
relates to temporal good, it will pertain to the civil jurisdiction, as I 
pointed out above. Finally, as touching this element of subject-matter, 
the custom will preserve in all respects an analogy with the written law. 

4. On the second element sername it is hearer from - 
Authority requisite discussion of the precedi pter that power is no 
for the "aisle St lacking for the establishment of this kind of custom. 
Ee ieee For a legitimate custom proceeds either from a free 
people, and hence from one having supreme power, and, therefore, the 
power of enacting law; or from one having a pastor or prince by whom 
It is governed. In this latter case, if a legitimate custom is thought of 
—as it should be—as proceeding not from a people regarded apart from 
Its sovereign, but from the a jointly with its head, and di ged 
mM some sufficient way his influence, — ba his ponicile his 
People the er to make its own municipal laws or sta 
approval eodiareruias an approval given either by law ep e taHt 

829 ter xiii, this Book], or by his proved tacit will, then in a people thus 
conjoined with its head there resides sufficient power to make laws, as 
is evident. Therefore, . . . “ 

It is usual to inquire at this point, whether one family can an! 

a custom through a continuous succession, and in so far -as; the 
family is regarded as perpetual. But I have just stated above that He psd 
custom is not established by a private family. Hence, even oe 4 
Temains always in existence, the fact is of no importance, re) 
custom never can originate from that source, nor, thet ee pA 
continued in existence. Again in the Ninth Chapter - : 
this treatise, it was proved that one family has neither the authority 

x [This is found in Chapter vi of Book I, supra, p. 73-—T#-] 


Glosses. 
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to make law, nor the capacity to receive law, save by way of privilege. 
Hence, it cannot introduce law by its own custom, even though it may 
acquire a privilege, as I shall state below. Rochas (De Consuetudine, 
Sect. 4, nos. 6 [nos, 62] et seq.) has much to say on this matter, as has 
—— Gabrieli ([Communes C. onclustones,| Bk. VI, tit. De Consuetudine, 
concl. 5). 

5. The same conclusion holds with regard to [the third element 
Of the will requisite for the enactment of law,] the element of will. For, 
for the establish- in free peoples, it is to be supposed that the greater 
ment of custom. number -of the people and the magistracy concur 
voluntarily in a custom. In other communities, the consent of the 
prince, expressed in one or other of the modes we have spoken of, is 
added to the will of the people or to that of the greater number. Thus, 
always, there concurs [in the introduction of custom] the sufficient will 
of one who has the power of making law. 

_ We need only note at this point that although the will of the 
prince or that of the prelate is the principal one in this matter, never- 
theless, in a certain Sense, more depends upon the will of the people. 
The reason is that it is to the will of the people that the prince (s0 
to speak) conforms by granting that people permission (as it were) t0 
introduce such legal custom as it may wish; or by approving of the 


contains. This is explicitly taught by the Glosses and the Doctors to be 
cited forthwith, be heer oress eH 
We have shown above that this last factor is of the essence of 
custom: since a custom cannot be voluntary except in so far as it is 
ended. This can also be shown from the nature of law; for it is of 
the essence of law, that its enactment be intended by the arr 
But whatever is of the essence of law in general, or of positive law [mm 
Particular], is of the essence of legal custom also; for what is of the 
essence of the genus must be included in the species. It is on the ground 
of the truth of this principle nas I advise that attentive thought Be 
Ee given as to whether the customs in question are in- 
importance to nots tended as such, or whether they cca into being @ 
pogemahre willed S°™Me other way; for if the customs come into exis 
__ tence in the latter fashion, they are not properly 
customs carrying a binding obligation of law. Thus, there is a general 
custom that sleep intervenes between the evening meal and holy com- 
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ion: this, however,! was not intended in itself, but arose out of the 
deinary habe of men’s lives. Whence this sort of custom, as I have 
elsewhere remarked, does not establish any obligation. 

6. Furthermore, not only an intention to establish a custom of fact 

is required, but also one to make a legal custom, or 

eicie ct tee wl (what is the same thing) to establish a custom that is 
to establish a cus- binding. For these two sorts of custom are quite 
= different in character; since : ~— ee be ae 
intended, and yet intended not as binding, but to be observ : 
bevccas, and aA a matter of perfection. This is evidently the case -_ 
personal and private customs, but the same can be true even of vo 
customs of a whole people. Thus, there prevails among Saal or 
peoples the custom of paying honour to the Blessed Virgin . e one 
of the evening bell,? which is practised out of devotion * Al ani sa e 
under obligation. Bellarmine (De Romano Pontifice, Bk. IV, P veh ) Bellarmin 
held that many of the customs observed among came: es date 
of sucha character; that, for instance, of receiving [on the for an sat 
blest ashes on the first day of Lent, and that of era 3 p te 
Palm Sunday, and of taking holy water at the door of ot “4 Pies 
also is the custom among many peoples of going to church a ms joer 
as is also the practice of hearing Mass for devotional eae on ae 
are not holy days of — wie such Seed pie gen ia ae 
days, of not taking breakfast before Mass. cus : 
fice, even dicogh they are practised by a majority = pe ee 0. dae 
matter of devotion, establish no obligation in law. In = ah 
Tustitia, Bk. 1X, qu. m1, art. i) includes in this pee — Paper 
of presenting offerings at the church for [Masses a here biceay 
Souls’ Day; and this is also probably true of other volun alin pon 
except when the church shall have obtained a ra cise si 
donations, as I have stated in my treatise on religion @ an : = “A Aries 
I, bk. 11, srg r. II, bk. 1, chap. je I have n 
Caje to, that an examination n ‘ ae 
eh ich, the customs were introduced, for = ny OE te 
motive of devotion, and continue as such, they do no 


[legal] custom. 


i ‘an. Vii), says 
830 7. Hence, the Gloss (on Decretum, Pt. I, dist. vit, ¢ ) 


i i with the 
that for a [legal] custom it is essential that it be sp es _— 
will and intention that ‘it become a law for pe ae eae oe 
Ment is repeated in another Gloss (on De ones a ee len 
Abbas [, i.e. Panormitanus,] also, comments (ib1d., no. 17 


* [Reading a > sunset. This was called the 
z= fre the and oo ome was to sound seit peer aa Domini nuntiavit Mariae. 

Evening Ave or the Angelus, from the opening word 

—Reviser, 


> [Not included in these Selections —TR.] 


be made of the intention Cajetan. Soto. 
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effect: ‘that it [, ie. the factual custom J m i 
é : Le. >] must be observed wi 
+ pie of establishing a [legal] custom.’ Rochus Curtius Bi 
the same view thereon at length (De Consuetudine, Sect 4, no. 36), and 
cites the authority of other writers for his opinion. ; es 
a aon pita se ia this opinion is founded is also clear: the acts 
the intention a os have an effect not included in 
to bind those subject to it. Likewise, no one puts himself un 
— eebeaties unintentionally, as is clear in case of a ae a 
Be ae a although a people that lives under a superior may seem 
kis ‘ = con by a custom, but rather by unwritten law, and there- 
= y the of its Sovereign, nevertheless, since the prince does not 
to impose a greater obligation through custom than the people 
kh sy ss ig a bear, an intention on the part of the people to establish, 
= srs as they have power to do so, a true custom and its accompany- 
g : pice 1s an essential condition of such a [legal] custom. 
- Finally, the evidence of this will and of this obligation is the 
The evidence of a Custom of fact itself. For thus Julianus asked in his 
establish a commentary (in the Digest, I. iii. 32, § 1): ‘What differ- 


by a yote, or by facts and deeds? 
?? Other laws are of the same tenor. 
Lastly, the custom [of fact], from common acceptance et % kind of 


ste such a will of the Pp 
adequate time, and by a 
difficulty, however, pereliss 
not touched upon here, since 
tage in the following Chapters. 


CHAPTER XV 


HOW LONG must CUSTOM 
THE ESTABLISHMENT OF LAW? 


for the i 
poses Be axons te piathe same. For although we have pointed out 


aad theta cae fp iss Custom is established by prescription, 


in what way th 
panto side pu ban of custom suffice for the establishment of law; 
up these points in the present Chapter. 
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2. In the first place, it is certain that a prescriptive custom is suffi- 
me =i cient of itself for the introduction of law. Thisis clearly 
fon is of wolf sats. inferred from the Decretals (Bk. I, tit. 1v, chap. xi), as 
cient to establish J have explained ina former Chapter, inaccordancewith 

3 the common teaching of the Doctors cited therein. 

But as to the time that is necessary for such prescription, there 
are various opinions. Some ancient writers demanded 
an immemorial length of time; but this opinion is 
without adequate basis, and has been abandoned as obsolete. Z 

Others require a space of forty years in the case of a canonical 
epee custom, as did Hostiensis (in Summa, on Decretals, Bk.I, 

opines rubriciv, § Obtentum [, no.3]). But this rule has appli- 
cation to those customs which are contrary to law, not to those which 
are outside law. 

Whence, for the latter sort of custom, ten years is held to be neces- 
eee as sary and sufficient,even where canonical subject-matter 
period of ten years is concerned. This was the teaching of the Glosses Glosses. 
aoe on referred to above, and that of Bartolus, Panormitanus, Bartolus. 
Rochus, and others in passages frequently cited. The pmen 
same is held by Covarruvias (V ariarum Resolutionum, Bk. I, chap. XVil, Covarruvias. 
no. 8, § Quarto), who refers to these and other writers, and Navarrus (in ~ Navarrus. 
Summarium de Consuetudine, Consil. I, chap. xiii, no. 19). 

The proof of the first part of our assertion is that the laws declare 
that a custom which is ancient, or of long standing, is sufficient to 
establish a legal rule; and ten years are necessary and sufficient for a 
custom to be termed ancient and of long standing. Therefore, . . . 

The premisses of this argument call for no further proof here, since 
we have dealt with them in an earlier passage.* 

__ The proof of the second part of our assertion is that the custom 
in question is not contrary to law, but is, as we assume, outside of law. 
But we know from the matter of prescriptions that for those ae ake 
tions which are not contrary to law, no more time is required in the 
canon than in the civil law for establishing the prescription; and in 
Gibes of this condition of the time requisite, a prescriptive custom 
follows the mode of a prescription, as I have said above. Therefore, . “s 

3. I note, however, that the phrase ‘a long time’ 1s not, in the eye 
of the law, a single, fixed measure of years [, but one 
that varies]: when the parties to the prescription are 
Present, ten years, and when they are absent, twenty years’ pees 
IL. vi, § x [II vi, Pref.]). Nevertheless, the above-cited Doctors 


A note. 


Bartolus, 


Gregory 
Bega Pen 


Sylvester. 
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no distinction between a prescriptive custom when parties are present 
and such a custom when they are absent; they do not, that is, require 
twenty years for the latter, and ten, for the former, but lay down the 
absolute requirement of ten years in all cases. Indeed, Bartolus (on 
Digest, I. iii. 32, in Repetition, no. 14) expressly states that in the 
Present matter, that distinction is not to be made, for the reason that 

absent parties” can have no place here, since the people (as a whole) 
are always present, even if some of them are absent’. In these words, 
he indicates that this kind of custom is not obtained by prescription 
against people of other countries, but is established among the citizens 


themselves, who must be present at least in the Majority, since, as we 831 


have said above, they must have knowledge of it, if the custom is to 

ob tees ee Lépez seg aed Siete Partidas,] Pt. I, tit. 1, law 5, 
8s 5, glossa a]) an t 

Lao eg £2 fone urgos de Paz (Law 1, Tauri., no. 207) 

But this reasoning does not seem to be altogether adequate; since, 
as I have said in an earlier passage, this custom, in its own way, is 
acquired by Prescription against the prince, and he may be absent or 
present, and so in respect to him the prescription of this custom ought 
to require a length of time in Proportion to that of a true prescrip- 
tion. Therefore, when the prince is absent, a period of twenty years 
ought to be necessary. 

4. For this reason, other authors think that this distinction ought 
to apply also in the matter of our present inquiry. This is the view of 
Whether the dis- Sylvester (word consuetudo, Qu. 2), and it is recorded 
tinction abore by Hostiensis (in Summa, on Decretals, Bk. I, rubric 
pag 2ePly iv, no. 3). He states in this passage that some of 
ae the canonists also held this opinion, and that many 
jurists take the same view with regard to civil customs; and refers 
[in particular] to Azo (in Summa on rubric of Code, VIII. Iii). And 
in the aforesaid Las Siete Partidas (Pt. I, tit. 1, law 5) this distinction 
cree down, together with the statement that custom is established 
eet usage by the people during a period of ten or twenty yeal®. 

¢ ground of this law, certain writers hold that at least in Spain— 


Present parties, and twen: ‘ “ee 

Ee wk rego an cnt om 
5. Nevertheless, I hold that ten years is in all cases sufficient for 2 

Ten years is a sugg- CUStom to be held as establishing law and as being 


cient time for the Validated by Prescription. 
of a ngist Proof is that drawn from the commos 
matter, which, not without reaso® 


custom. 


teaching on 
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omits the use of that distinction in the case of prescriptive custom, 
although it is invoked in the cases of prescription properly so called. 
The same teaching I find in our Molina (De Justitia, Tr. IL, disp. 77), 
by comparing that disputation (77) with those that precede it and deal 
with the time requisite for true prescription in various matters. 

A second proof is the way in which custom is [in practice] accepted 
so that no account need be taken of the presence or absence of the 
prince in order to establish a custom by prescription in opposition toa 
law, a principle admitted by all. I use the words ‘to establish a custom 
by prescription’, because as I say below, the absence or presence of the 
prince may be of great importance in regard to other effects of non- 
prescriptive custom, and this, not that it is important in itself, but 
for the reason that his knowledge of the custom may be more readily 
and more certainly presumed when he is present than when heis absent. 

Athird and excellent proof is drawn from this last note. It is not re- 
quired in custom of the latter sort that it be established by prescription 
with any reference to the prince, save to the extent that he is ignorant 
of the custom, or can be supposed to be ignorant of it; therefore, the 
presence of the prince or his absence is of no importance in settling the 
question of whether this custom may be established by prescription 
within such and such a time. For if the prince himself is acquainted 
with the custom, whether he is present or absent, the prescription is 
Not necessary, as I say below. If, however, he is ignorant thereof, it is 
of no consequence that he-be present, since although he be present in 

body, he is not so in mind, and hence the prescription will be estab- 
lished in as short a time against an absent person, as against one who 
1s not aware of it, since such a person in either case is absent. 

6. One may object that, in regard to a prince who is present, the 
Presumption is that he can more easily have knowledge of a een 
Na thiols and hence a shorter time ought to be sufficient wkend 

gaining such knowledge. Again, if that proof [set foi 

above, to which objection is here made,] were valid, it would be more 

true to say that a period of twenty years is always necessary, since this 

Prescription is always against a person formally absent, that is, against 

one who is unaware [of the custom]. PASSE IT ae 
_ _My reply to the first part of the above objection, 1s ghee 

of prescription attention is to be paid not to the ease or diffic a 
The sokats in the acquisition of knowledge of the custom on 
part of the prince, but to the necessity of the —, 
good which is served by the prescription. For it is very expedient S 
the general welfare that the people observe customs that are reasona oe 
and confirmed by sufficient usage, and to this end it is omen oe 

degree that such customs have the binding power gies 
Prudent men, therefore, realizing this need, hold that a period 
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years is sufficient [to establis i i 
neo saa EE oe ee < legal custom], irrespective of the pre- 
: ground in reason in this case is that a custom of thi i 
itself adequately confirmed, and the time allowed for its aeoheea 
is ample, in any case, for the prince to have knowledge of it, if he wishes 
todoso; a greater or lesser ease [in his obtaining such knowledge] would 
seem to be of no importance. And this is the more true because, inthe 
St see of a custom, the prince is not to be considered as having 
- IN opposition to the movement, especially with regard to this 
effect of bringing in an obligation not contrary to his law; he is not, 
that is, in the situation of the owner of a thing against whom a prescrip- 
tion is acquired. The reason is that the bringing in of this obligation 
re in No way prejudicial to the prince, nor is it counter to his juris- 
ction, since it is an outgrowth of his law and useful for good govern- 


ment. Thus the character of this custom is not that of prescriptions in 832 


other enubijere tate: 
1c. sO we answer the second part of the objection by denying the 
eteene For, since the laws ns down no duinecines a cho salah 
ios eters i a ‘long-continued’ custom, the shortest period within 
ren of the phrase ‘a long time’, is to be understood here. And 
— © reasons : because this is the more favourable interpretation 
ot one to be followed where there is question of the common good; 
523 oe in respect of prescriptive custom, it is only the ignorance 
ce ; € prince, whether he is absent or present, that is to be taken 
“ © account. This is not true of prescription properly so-called, for 
€ same length of time suffices, other things being equal, whether the 
owner of the thing has knowledge of the usage of the person acquiring 
the prescriptive right or not.! 
mn 7. We arse yt ie at length the views of the authors cited 
1e contrary or the opposite opinion. They are, in the first place, 
Doctors docs ror elatively few in number; anulionies even of thes, 
ing ttsreason- some authors are probably discussing not legal custom 
ee tsiiee alone but custom in general, as it includes that by 
the ae ‘scriptions are acquired. This, as I have remarked before, is 
aa mon practice of jurists. Certainly, it is the practice of Sylvester 
in h oe on the word consuetudo, and of other summists 
Le ei s will be clear to any reader of their works. It is for this reasol 
belicet:ct shah ja, this distinction, and not because they 
— to moral Sons © every kind of custom, even to custom i8 
t was in this sense, perhaps, that Kin. in law 5 
[of Fok Stete Partidas, Pr. I, tit. 1]. But this sity Secer Bae indicate 
in the next Chapter, another interpretation. Or, if he wished to intro- 


thing is important —Tr.] 


* [in ondinary i however, the consideration of presence or absence of the owner of the 2 
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duce new law and to approve the opinion of Azo—whose works are 
said to have been the source of the laws of Las Siete Parttdas—then 
that special law was, in my opinion, brought in not by custom, even in 
Spain [, but by enactment of the king]. 

8. It remains for us to discuss custom that is not validated by 
prescription. For sometimes such custom can suffice to establish law; 
and consequently it is possible that this result may be effected in a 
shorter period than ten years, in cases where a knowledge of the custom 
on the part of the prince is present. This was the opinion of Antonio 


de Butrio (De Consuetudine, Chap. xi), St. Antoninus, Sylvester, egypt 


Angelus de Clavasio and others who agree with him, as we shall see Sylvester. 
when we discuss a similar question in a following Chapter. For these a 


writers distinguish between a prince who is aware of, and one ignorant 
of, a line of conduct of the people; and they hold that a shorter time is 
required when the prince knows of the custom than when the opposite 
is true. But a custom of ten years is sufficient to establish law, even 
when the prince has no acquaintance with the custom: hence, a shorter 
time will suffice for that effect when he has knowledge thereof. Buta 
prescriptive custom is not established in a period shorter than ten years. 
Hence, a non-prescriptive custom, which is known to the prince, can 
introduce a rule of law. Thus, we see the occasion when a prescription 
is required, namely, when the prince is ignorant of the custom; also, 
when a prescriptive custom is not necessary, that is, when the prince is 
aware of the custom. The reason for this distinction is that although 
the laws say that a custom of long standing is sufficient, they never state 
that one of a shorter period is not sufficient. BULA ha 
And, to take another ground, a custom of a shorter period will, in 
the nature of things, suffice for this effect, if the prince is aware of the 
custom. The reason is that under these conditions a custom of shorter 
duration can reveal adequately the consent of both the prince and the 
people, as appears evident. ‘Therefore, a non-prescriptive custom may 
sufficient, since the sole requirement is that there shall exist osc" 
evidence of the will of the legislator. And this is the difference that 
marks these two kinds of custom: that a prescriptive custom establishes 
a legal rule, not because it is evidence 3 a fresh consent of the prince, 
but because it includes all the elements required by law, in which a 
Previous will of the sovereign is included. For it, therefore, no new 
knowledge of the custom on the part of the prince Is called for, _— 
consideration of the possibility of his having such knowledge 
televant here. But a non-prescriptive custom can operate mo se 
token of his will and as a sign of a fresh consent on his part; an oe 
May be given to a custom of shorter duration, of which apa . 
knowledge. It is self-evident that there never can be any ie _ 
such will and consent on the partof asovereign ignorant of such a cu: 
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9. But the question may be urged, w. i i 

years is adequate for the Sue ca Seyler a this Kind? My 
The teem of observ. reply is that a definite term cannot be fixed b an 
ton af = ja Conclusive reasoning, both because the law is eg 
tess than ten Jears on this point, and because this signification [of con- 
Ee oe Sree It 1s expressed through facts—depends 
een ae which are not equally valid in the case of all customs 
pon whit ence of the prince’s consent can be adequately mani- 
ba See orter period in the case of some customs, than in that of 

~ *O0F some customs are made up of actions which are repeated 


but ate viet is done in his absence, unless other proofs are available. 
= - gio #2 calculating the probabilities in the case of a 
Evidence of proof Sadie of this kind, certain considerations brought 
aye pies! ard in our discussion of judicial acts! may be of 
bgt ate ey ly, a decision handed down in favour of a custom, 
ee ed and confirmed by the sovereign prince, would be 
ent evidence of his See: Indeed, even if that opinion 

safer tis: it would be of no slight poms eae 
ae oe atin dec by any prudent judge at all may, of 
rea jon iaview os cao hat nas eee cae 


is that since the establishment of such a custom does not call for a fixed 
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will exist in favour of the custom, for it will have been greatly confirmed 
by the testimonies of prudent men. 
Finally, we can apply to custom of this sort the opinion of Soto and 
In what sense the Other writers [supra, p. 508], who say that the length 
opinion of Soto isto of time necessary for the establishment of custom 
beapplied here. must bedetermined by the judgmentofprudent minds, 
at least, when it is a question of interpreting the mind of the prince and 
of the people. The authority of the writers can, therefore, be cited in 
support of this part of our argument, for they clearly assume that a non- 
prescriptive custom can have the force of introducing a rule of law. 
10. One difficulty arises, however, from the foregoing discussion: 
a custom of fact can never, it would seem, be a satisfactory indication 
A doake of the will of the prince and of the people. For, as 
{ has been said, a custom ought to arise out of an in- 
tention to establish consuetudinary law, and such intention can never 


be sufficiently inferred from a mere repetition of like actions unless 
the same acts could be 


that intention is expressly declared, since the i 
repeated in the same manner without that intention. It is to be added, 
as I have noted in my work, De Religione [Tr. II, bk. 1, chap. v]! that 


even though a custom may have its origin in a devotional practice, that 
and the very same actions may 


intention can easily be changed later, a ) 
be done with a purpose of creating an obligation, even if no change is 
evident in the actions themselves. This difficulty is more a practical 
than a speculative one, and it has application as much to a prescriptive 


as to a non-prescriptive custom. Boa; 

For a custom will never establish a rule of law by prescription, 
The acts constitut. ¢Ven if it lasts for a came) years, aes the ta 
ing the custom must qyency of the acts arises from the intention of crea 
be repeated with the ee] obligation. Indeed, I think that it is even 
See ee necessary that the custom be observed with that inten- 
tion during the entire period of ten years, since otherwise, the cus- 
tomary actions cannot be said to concur as an expression of the popular 
consent essential for establishment of the custom by prescription. By 
what test, then, is this intention to be recognized? : 

11. This question is touched upon by Angelus de Clavasio ([Sum- 
ma,] word consuetudo, nos. 4 and 5), and he says in effect, that it must 
be decided on the basis of the frequency with which the actions are 
repeated and their number, or the fact that they are of a public 
character and widely known, and done with the consent of the people. 


But these tests and others like them do not solve the difficulty, since 
m observed out of a 


may apply not less to a simple custo : a i 
or other ie a reason, than to one observed with the intention of 
establishing a binding rule of consuetudinary law. 
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Rochus proposes the same doubt (De Consuetudine. 

bas 36), when he deals with the ase requisite for ee a 
2 ers the reader to question 6, after the Gloss, namely, to Sect. 5 
Tom no. 10 onwards. In no. 27 of this Section he again proposes 
the question clearly, and he says merely that in the case of doubt it 
must be judged that each person observing the custom is to be held 
2 acting with the Intention of introducing a [legal] custom, when he 
loes the act as by right, that is, in the belief that he has the right to 
act thus in future. But as to when a person acts, as though exercising a 
Fight, Rochus says this must be determined from the nature of the acts. 
* us, if the acts are of the sort that are usually done out of pure friend- 
ship—as dining in the house ofa friend—even if they are repeated many 
Lote they are not regarded as done with the intention of establishing 
ph Hee case is otherwise, however, with regard to actions which 
ee to postulate a right. For this opinion, Rochus cites many 
But, in the first place, that tule, this method of interpretation, and 
boots examples, seem to have reference rather to commas in peace of 
he Steines tight is acquired, than to legal custom. For in the 

> a. ss i observing the custom is presumed, whena doubtis to 
bipsc 0 be seeking or exercising his own right, because that right 
is u am favourable to himself. ; but why, in the case of legal custom, 
Re - presumed that any one in doubt would wish to establish a 
ule o: ny uateRats law which is burdensome and inconvenient to 
pea _ in the present subject-matter, the nature of the actions 
used as a test of the probable intention of the agents; for the 

same — are, from their very nature, such as may be performed, either 
= of devotion, or asa following of a counsel [of perfection], or as the 
pera 2 a precept—as are evidently the making of offerings in the 
bee epee or the observance of feasts [of the Church year} 

12, Finally, the same question is pro unded by Peter of Ravenna 844 
(Tr. De Consuetudine, Sect. 1, no. 1 Ke His sole sai is to appeal to 


writers have in mind prescripti in which i 
writer i ption properly so-called, in which it 
Is easier to discern whether a usage Po he ak live or simply one 
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the forum of conscience. In that forum a judgment on a prescription 
A distinction to and on its usage is more easily arrived at. The reason 
denoted. is as follows: the one who establishes a prescriptive 
right is either a private individual, in which case he will be the witness 
of his own intention, or else some community, in which case the 
judgment of the conscience rests not upon the community as such, but 
upon individual members thereof; however, the individuals, in turn, 
can and ought, in conscience, to presume the right on behalf of the 
community, as is clear from the reasons we have already given. A 
legal custom, however, always depends upon the intention of the people 
as a whole, and individuals are, therefore, not bound to presume an 
intention of establishing a legal precept; and this becausesuch a precept 
is not favourable, but burdensome to the community. : 

13. I say, then, that it is not easy to judge of the obligation of 
a precept established through a custom, and that in a case of doubt, 
Winatthers i other things being equal, it is wiser to incline to the 
doubt, a custom | judgment that the custom is observed rather out of 
should be regarded devotion, or rectitude, or perfection, than for the pur- 
or of rectitude, — pose of establishing a legal obligation. It is a general 
eee a asa rule that, in a case of doubt, no one is presumed as 
mad mae. willin g to be bound, as I have noted in the treatise 


on the matter of vows.! Again, it is not expedient that reels be 
808s where they are not morally certain, or at least not highly 
probable. : 

I note further that judgment as to the manner of introduction 
of a.custom, and the intention with which it has been introduced, must 
The mode and in. be left to the discretion of prudent minds; and that 
Kee with which no more definite rule can be = = er: eq ao 
established i law makes no disposition in this matter, and t - 
ict to te judgment ject is in itself elusive and obscure, as the difficulty 
of & pradent man. ie have just discussed shows. ; 

However, in any inquiry as to the intention with which a custom 
is established, the following criteria will beofassistance. 

First, if the custom is of long standing, and has to do with matters 
First criterion onerous and difficult, and if, finally, the custom is 
observed by the major part of the people—since the 
people do not commonly agree in the performance of acts of er sort 
save when they feel an obligation to do so—we have sound _ lence 
that the people then are led [to act as they do] from a sense of obligation 
that is already established or is being established by it. Boe 

Secondly, if prudent and conscientious men think ill of those 
Second criterio. do not observe the custom, or if the people ra 

are scandalized at non-observance of it, we have 
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another strong indication of an intention on the part of the people 
to introduce consuetudinary law. 

Thirdly, if the prelates or the governors of the realm gravely 
Third criterion,  C¢USure and punish those who do not follow the cus- 

_ tom, that also is no slight indication. 

Fourthly, if the subject-matter of the custom is evidently of itself 
Pewt ckkng 2 ofmachi advantage to the state that it may be prudently 

: held that the binding force of the custom is highly 

expedient for the general welfare, the presumption is admissible, ina 
case of doubt, that the custom has been deliberately introduced. 


CHAPTER XVI 


CONCERNING THE CAUSES AND EFFECTS OF UNWRITTEN LAW 
INTRODUCED THROUGH CUSTOM 


1. Reference to the principles that we have already set forth in 
our discussion of written human laws makes lengthy treatment of our 
present question unnecessary. For it is clear from what we said there 
that, generally speaking, everything which has been set forth concern- 
ing the causes and effects of human law, holds, in due proportion, for 
law introduced through custom, with the exception of such assertions 
as touch upon the material or sensible form of the law, and its promul- 
gation. The reason for this qualification is evident, since this consue- 
tudinary law of which we are speaking is not essentially different from 
written law, and is so only in the kind of outward expression by which 
in it the will of the legislator is manifested—which expression I call 
the sensible form of that law. For in law, strictly so called, the will 
of the legislator is given outward expression in some form of writing, 
or, at least in an express statement made by him; in consuetudinary 
com however, neither a written nor an oral expression of that sort has 
en fae 99 it Is manifested in the form of external acts, as has been 

_{t is for this reason that in the case of law [strictly so called] in 
addition to the enactment of the law by the leeks its promul- 
ents 1s required; for the enactment of the law is not in itself a public 
bin Sheseragrr knowledge of it is spread abroad. A custom, on the 

er » 1s itself an outward expression, of its very nature public, 
Custom, asa public and known to the people observing it; and hence It 
is its own does not need any other promulgation. The reasoB 
staan wee is, as I shall Point out more fully in a moment, that 
tone Se only a people which makes use of it, and so there is 0 
essity for any other Promulgation or publication. For in 
that a custom be extended to other peoples, it is necessary that they 8% 
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adopt and copy it; and thus, this imitation will effect among them the 
introduction of a like custom and promulgation. If, however, one 
ple adopt the custom of another people, not through a custom of 
its own creation, but through a statute directing the observance among 
them of a custom practised elsewhere, their law will then be not con- 
suetudinary, but written law, and will, as such, require its own form 
and promulgation. 
But in the other causes [that are essential for law], when due pro- 
rtion has been observed, there is no difference between these Jaws 
Bie. written and consuetudinary], since, as I have said, their subject- 
matter should be morally good, adapted to the public weal, and finally, 
reasonable. And thus it is clear that reason is (as it were) the soul of 
both kinds of law, and that both are chiefly dependent upon the will 
of the prince who possesses the power of legislation; a power which is, 
in the case of each kind of law, the true ern Rate as the will [of 
the prince] is (so to speak) the substantial form. : 
¢ In os so fi can deal with the effects [of consuetudinary 
The law]. For custom is, of its own virtue, binding in 
een sep ete conscience, since it is true law (Decretum, Pt. I, dist. 
from the foregoing x1, can. vii). This is the common teaching of the 
Doctors, as may be seen in Felinus (on Decretals, Bk. 
IV, tit. 1, chap. i [, no. 18]) and in Rochus (De Consuetudine, Sect. 23 
nos. 12 and 13), who cites other authorities. So also the obligation o 
the law of custom will be serious or light according to the character 
of the subject-matter, unless the will of the people to the persaays is 
manifest.on this point; for, in this respect, the principles that La 
been set forth on the obligation of human Jaw in written form can 
applied as well to legal custom, since they have—with due proportion— 


ie same bearing it. ; 
crt the oes ‘may here be asked, whether consuetudinary 
Custom can estab. law can be binding under a penal sanction, alas. is, 
lish penal law. whether it is possible for a custom to establish a 
penal law. This question can be briefly answered in the sipvane 
since what holds true of law in general, holds true of a penal law as 
For what absurdity in reason can be shown in the penne? ° Be 
custom binding under a [physical] penalty as well as pation [the = a 
one of] guilt? Indeed, by the very fact that it binds un im pee 
makes the transgressor of the custom liable to penalty; for iabili 7 
follows naturally from the guilt. So, for a like reason, ae 
of the punishment might be established by the same custom; as, 
example, that whoever should violate the custom in ae could 
be punished in a certain manner. Thus, the penalty wo’ just, 
being fixed (as it were) by the law of custom. 
[That by which thing is what it is—T=} 
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An example in point is at hand in the Decretals (Bk. IV, tit. x1, 


chap. iii), and in the commentaries of Innocent, Abbas |. i ‘anormi: 
tanus], and others on that Chapter. They are there rerheaee custom 
in which one or another non-essential usage in the ritual of the Sacra- 
ot of matrimony is observed, and according to which those who have 
een married otherwise [i.e., without fulfilling the rite] are to be 
pieriet for a time as a punishment for their previous departure from 
the customary rite. These authorities hold that this custom is in both 
ere a Just one, and therefore to be observed. 
; ewise, a custom may, not less than i 
nba of some article of sieretnailiet; hence, Ps usy aioe a 
te sep ees “4 the general teaching of writers on penal custom, 
ror A cin Hata! ine Consuetudine, Sect. 4, nos. 20 et seg.), 
Again, it is my opinion that custom can establish a law ofa purely 
A custom can es. penal character (as it were) by reason of which any- 
penal law, P™°'Y One not observing it may be subject to some punish- 
aixsicvi ce ment, even if no guilt is contracted from his act. On 
ce po 7 ¢ same reasoning holds for custom as for written law. In 
case, however, this sort of custom would seem to be a kind of 
ape ger rather than a law; it would seem, that is, to be rather a 
nd o tribute which the state or the prince has, through custom, 
a the right to demand under certain conditions, 
Ee t could, finally, be established by a custom that whoever did not 
sso it should be bound in conscience to make reparation, even 
though no punishment followed, and thus the true character of legal 
ee would be preserved. Such customs, however, rarely or never 
4- The question is also raised frequently, whether consuetudinaty 
— a to the effect of divalidacing 2 certain act or contract, 
_ a ering individuals incompetent for the performance of such 
abt: s — 1s usually treated more explicitly in connexion wi 
rs ey 2 Matrimony, as Sanchez shows at length ([De Sancto 
ithe * Sacramento,| Bk. VII, disp. iv). The principles, however, 
aoe en me the same as those that apply to other forms of 
Sean torn us points out (on Decretals, Bk. IV, tit. 1, chap-4 
Hence, we assert that a custom forbidding certain actions oF 
What is the force of 8!¥ing [legal] form thereto, can be introduced with 
the mise Pet of tHe Intention and will that acts done otherwise 
zt?” “ * not’be valid, and that such a custom, if it be reasoB- 
able and be secured by prescription or have the ex 


Press or tacit approval = € 
such a contr. sae of the prince, shall have the effect of voiding 
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This is the teaching of many Doctors, to whom Felinus and 
S4nchez refer in the passages above cited, and it is founded upon 
the Decretals (Bk. IV, tit. x1, chap. iii), where (according to the plai 

836 context and the truer interpretation) it is assumed that an ecclesiastical 
custom can introduce a diriment! matrimonial impediment, and that 
those who have contracted a marriage in defiance of the custom are 
on all accounts to be separated. The same inference is to be drawn 
from Chapter One of the same Title where [for this effect of a diriment 
impediment] a custom is specially postulated that would cause scandal, 
that is to say, the violation of which would cause scandal, and this 
additional [characteristic] is particularly noted and required by the 
canonists. But, if the custom be of the sort that introduces a diriment 
impediment to a marriage, the violation of it cannot but give rise to 
scandal, and thus scandal is invoked as an indication that such a custom 

obtains. 

I disapprove, therefore, of the assertion of certain 
canonists, that in the foregoing and in similar cases this 
effect arises more from the necessity of avoiding scandal than from 
[the legal force of] the custom. For true marriages are not dissolved 
in order to avoid scandal, nor could the circumstance of scandal void 
a marriage, unless an impediment were assumed, or a voiding law had 
been introduced by custom. : 

5. Asimilar inference can be drawn from the Decretals (Bk. III, tit. 
ut, chap. vi), together with the Gloss on the word repugnet which notes 
from the text of the law that a person otherwise eligible? might through 
custom become ineligible. Thus also the Gloss (on Authentica, 
XLVIII, collection v, tit. 3, chap. i, no. 1, word auctore [on Novels, 
XLVII, chap. i, no. 1) states that by that law the custom can establish 
what is to be the essential form of the contract, so that its non-observ- 


ance invalidates the contract. This opinion is followed by other writers, 


who are mentioned by Felinus (referred to above) and also by Beckos 
(De Consuetudine, Chap. xi, sect. 1, no. 10). Other passages are 
by Antonio Gabrieli ([Communes ae Bk. VI, tit. De Con- 
suetudine, Concl. 3, especially to no. 4 [no- oJ). | ; 
The proof fmm aceite fa pe is that a custom which 
is reasonable and prescriptive has all those other effects which oe 
law can have. Therefore, it has this effect also; since no probable 
Teason can be brought forward why custom should not be able ee pea 
this effect when it can have the others. For just as the ae) a 
Prince verbally expressed can produce this effect, so also can h - 
tacitly expressed ugh custom, as is clear from the reason given 


A eee Ee 
2 


An opinion of the 
canonistsis rejected. 
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the Digest (I. iii. 32). In like manner, we can apply here all the laws that 
speak in a general way of the force of custom and compare it with 
written law; as does the law referred to above (Decretals, Bk. I, tit. Vv, 
chap. xi) in an especially clear manner, as Sanchez rightly proves in the 
passage cited above. For a fuller discussion of the details of this he 


Sanchez’s work may be consulted. There remains, then, no di 
of any weight which demands our attention here. 

6. Furthermore, custom is assimilated to law in its effect in 

In what way a cus- Tespect of the persons whom it can bind by its rule: 
Mead eebe assimi- for just as a law is binding upon those subject to it, 
BOs: so also is custom; and just as a law is not in force 
outside the territory for which it was enacted, so neither is custom 
[binding except on those for whom it was introduced]. Whence, if a 
custom is a universal one of the whole Church, it binds all Christians 
without distinction; if a custom is that of a single realm or diocese, all 
dwelling there are bound by it; if it is that of a city, all the citizens, 
and they alone, are held to its observance: the same is true in due 
measure of other communities. For it is a general rule that a custom 
of one community is not binding upon another distinct from it, for 
the reason that one community has not the power to give law to 
another, nor does the Sovereign give consent thereto. 

So true is this, that even a custom of the city or of the diocese of 
Rome, tegarded as Roman, that is, the custom of a particular diocese, 
is not binding upon other churches, because, as such, the Roman dio- 
cese does not act as their superior, except when the Pope co’ ne 
that the [Roman] custom in question be elsewhere observed. This is 
also evident from usage, and is noted by Panormitanus (on Decretals, 
Bk. II, tit. 1x, chap. v, at the end), and by Torquemada (on Decretum, 
Pt. I, dist. x1, can. iii), and by Rochus (De Consuetudine, Sect. 4, no. 18), 
who cites other examples. F 

7- An objection can, however, be advanced against our thesis 
a Sjctind from the words of Decretals, Bk. IV, tit. x1, chap. = 
in which a certain bishop is ordered, ‘to make inquiry 
about a custom of his metropolitan church, and of other churches in 
his neighbourhood, and diligently toimitate thesame.’ It might becon- 
cluded from thesewords that acustom ofonedioceseis bindinginanother, 
and especially that the custom of the metropolitan church is binding 
in suffragan sees. The reason given in the law is that it is a serious 
matter to contemn an ancient custom of the churches of a locality. 

My reply is that this law involves two questions. One is, whether 
Bae the custom of the metropolitan church must be 

ieee observed in suffragan churches. On this question It 15 
certain, in the first place, that if a contrary custom is in force 14 
certain diocese, then that custom is to prevail, as all agree, since 


int, 
culty 


Nan 
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prevails also over the common law, as we shall point out in the follow- 
ing Chapter. , 
ss The other is that if a particular diocese follows no custom of its 
own, then the evident conclusion from the above-cited law is that the 
custom of the metropolitan see should be observed in that diocese. 
And this conclusion can be based upon another principle, one accepted 
by many canonists, namely, that a custom of a city is moe upon 
837subject towns that lie within its territories, if those towns have no 


i is i ini ide, VIIL. Bartolus. 
ti f their own. This is the opinion of Bartolus (on Code, 
a Repent: 2, qu. 36, no. 41), of Antonio de Butrio (De pote: Antonio de 
dine, Chap. xi)! and of Rochus (ibid., Sect. 4, no. 17), who cites the 


authority of numerous other writers. ; Z 
8.2 ine this may perhaps be the rule, in the case where a ae = 
bind by its own municipal statutes neighbouring towns sh eocaurdh 
under its immediate jurisdiction. However, there is no axel = 
the relation of such a city and town and that of a passa nore 
suffragan church, for a relation of such <A eED and imm 
jurisdiction does not prevail between the latter. , 2 
Whence, just as ake statutes enacted by the archbishop < his pi 
, diocese are not binding in the sees of his su Toe 
fares ofan ace, neither does the custom [of the metropolitan sel} ms at 
bishop do not bind those of the suffragan bishops. It is my opinion, a 
= sO teithe a, fore, that the law is to be held as applying to a cus . 
the customs of the that has been in observance throughout — ts 
**- but is not known in a particular diocese of it, for = 
that no case has come up to bring to light a prac 


5 ch cena that custom. For itis ins 


either in conformity with or contrary to r 
a case, the Pope Bean that it is necessary to sean! the oes - Ar 
neighbouring dioceses, and especially the metropolitan, a beyoes 

ir custom—when, that is, they observe the fa #7 : gene a 
of the whole province, and not as one that is follow pecu 


elr respective dioceses. o be drawn the answers to the 


Bee neh by Bartolus on Code, VILL li. 2, im Repett, Daron 


questions treated at length by Bartolus 


at Consuetudine, Sec 1 9), : 
es fall under the enw ae ° ene 
bound Z ge a 

by a custom. whether, for instance, it binds a Lemaire binds 


senate; or, whether the custom of the city or of itory. 
strangers ; we! ehh a custom of a state is binding TT aie 
Outside its territory. But in these and similar pow pb pee 
Prevails as holds good in the case of written laws and statutes, 4 

of the fundamental reason adduced, namely, 


* [For de Const. read de Consuetudine—TR.] ‘5 
? [In the Latin text there is an error in the numbering 


that the custom withwhich 


of the sections for the rest of this Chapter—Ts.] 
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we are dealing is true law, emanating from the same authority and juris- 
diction, differing from law only in its form, which does not change the 
binding character of custom in any of these cases. So all the principles 
which we have laid down with respect to human law on all these points 
are to be held as applying to custom also. The reader who wishes to 
Inquire into these matters in greater detail may consult the authorities 
referred to above, and Gregory Lépez ([on Las Siete Partidas,} Pt. I, 
tit. i, law 16, gloss 1 [glossa b]), Antonio Gabrieli ({Communes Con- 
clusiones,] tr. De Consuetudine, Bk. VI, concls, 1 and 2), and others to 
whom those writers refer. I, also, have dealt with this matter in my 
work De Religione (Tom. I, tract. u, bk. II, chaps. xiii and xiv).! 

Io. I shall mention, only briefly, a certain question discussed by 
every writer on this subject, namely, whether a custom of the laity 
A custom of laymen is binding upon clerics. I shall not rehearse the various 

notbindclerics. Qpinions of the writers on this point. The opinion 
commonly held by the canonists is that a custom followed solely among 
the laity is not binding upon clerics. The reason is that the two form 
distinct bodies and the clerical is the more eminent community. Again, 
the clergy are entirely exempt from the authority of laymen. é 
Pees 3, Im the case, however, of a mixed custom, one ob- 
one that is binding served both by clerics and laymen, it will be binding 
prc fc the a upon the clergy, since they have themselves given con- 
sent to the custom: they are bound, therefore, not by 
a lay custom, but by one of their own. This doctrine Rochus sets forth 
at some length (De Consuetudine, Chap. xi, sect. 8, nos. 54 and 65), 
where he proposes various extensions and limitations of this principle, 
and introduces many examples of it. Felinus touches upon this matter 
in two passages (on Decretals, Bk. I, tit. 11, chap. x, nos. 100 ét 5¢q-5 and 
Bk. IL, tit. x1x, chap. xii, no. 3), and Abbas [, i.e. Panormitanus] (00 
Decretals, ibid., no. 3 [no. 1]) and Alberico de Rosate (tr. De Statutss, 
Pr. II, qu. ix) have also treated of it. 

11. It must be noted, however, that since custom chiefly emanates 

We must observe 4S law not from the people who observe it, but from 

Phovewillitisthat the prince’ who-gives: his consent to it, it is more 
Speen ctor. Important to inquire by what power it has been con- 
firmed and stabi in its legal character, than to inquire into the 
Position of the Persons observing it. For the will of the prince or the 
prelate is the essential cause, that of the people is a motivating cause- 
the means of effecting and the petition for the consuetudinary law- 
The answer to the question whether a custom is binding upon clerics; 
will, therefore, depend very much upon whether it has been co! 

by a prelate of the Church, or by a secular prince. From which author 
ity the custom came into being, can best be determined by a scrutiny 

* [Not included in these Selections Tx] : 
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of the subject-matter and purpose of the custom, as we have said 
before. The subject-matter, therefore, of the custom must be examined 
to determine whether it is spiritual or temporal, and whether it pro- 
motes the salvation of souls and the worship of God, or the-ends of 
secular government.’ The answer to our present question will, I think, 
be drawn more successfully from a consideration of the authority from 
which the custom emanates, of its subject-matter, and of its purpose, 
than from any inquiry as to the persons who make use of the custom; 
although this latter consideration may be of some assistance also. : 
12. I conclude, then, that if the subject-matter is civil or poli- 
tical, and if it derives its force from the consent, of 
a temporal prince, it is not, strictly speaking, binding 
upon the clergy; unless, that is, its character is such as not to be 
opposed to the liberties of the Church, and it relates to the common 
838 association of the citizens as such. Under those circumstances, the same 
opinion is to be adopted on the obligation of the custom as that which 
we said in an earlier passage would hold of a written civil law. For 
this assertion is based upon the principles set forth in that earlier 
passage! in which we discussed [the status of the clergy in] civil law: 
such a custom is, in a word, a civil one, and establishes civil law. The 
first part of this assertion needs no proof, since a lay prince cannot 
bind clerics through the exercise of his express will: he cannot, there- 
fore, do so by his tacit will. Again, the clerics themselves cannot give 
a consent in opposition to their own immunity; and a prelate of the 
Church is not considered to give such consent. The truth of the second 
Part of this assertion is evident from our earlier discussion of the 
written law: for the reasoning that is valid on that poise is applicable 
toa custom by which clerics are affected not as clerics, but only as 
Sees. Such a custom is to be regarded in the same way as a written 
w would be. 3 i 
But if the subject-matter of the custom is of a mixed eee 
that is, if it pertains to both the civil and the ecclesiastical Pe on 
and if the custom is observed in common by the members o _ 
status or body, then there will prevail two customs (so to tar 
in reality two laws: one civil, having its force from the consent of the 
hay prince; the other ecclesiastical, having its force from the consent 
of the prelate of the Church; and each will be binding upon its own 
subjects, and one can be revoked independently of the Soe hae eS 
Finally, if the subject-matter of the custom Is spiritual, : vill a 
When a custom is to the welfare of souls, as fasting, &e., it aa, 
Sinding upon clerics. really a single custom, and will be badieg Se wi 
clerics and laymen, since it depends wholly upon ss ve ike 
Consent of the prelate of the Church. In this case, jens 


. i1 ions —Ta. 
© [Vide Chap. xcxxiv of BE. III, De Legibus, not included in these Selections. I 
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custom are considered not as clerics or laymen, but as Christians, with- 

out respect to status. 

13. It may, again, be asked whether by a similar spiritual custom 

(so to speak), a usage of the laity only can establish a custom which is also 
binding upon the clergy. For, according to a rule of the above-cited 
jurists, the answer must be in the negative; and among the theologians, 
de la Palu ([on the Sentences,] Bk. IV, dist. xv, qu. 4, art. 3) repeats 
this denial. They base it first upon the ground that clerics follow 
their own rule of life, as, for example, their own practices with regard 
to abstinence; and again, upon the ground that clerics have a status 
similar (as it were) to senators, who are not bound by decrees of the 
commonalty unless they assent to such decrees; and finally, upon the 
ground that the monks are not bound by the customs of the secular 
clergy—notwithstanding that the customs of the latter are holy and 
religious—and as monks are to the secular clergy, so are the secular 
clerics to the laymen. 

_But these reasons are not convincing to me, because the law re- 
sulting from a custom of this kind is episcopal law, since it derives its 
force from the tacit consent of a prelate, and its subject-matter is, of 
its nature, common both to the clergy and to the laity. Thus, in public 
fasts, and in the keeping of feasts, the secular clergy do not follow any 
special legal observances. This fact destroys the force of the first 
argument given above. The second also lacks force, because no analogy 
can properly be drawn between such a custom and a decree of the 
commonalty, for the latter emanates from the people, through their own 
tribunals, but the law of such custom as we are discussing proceeds from 
a prelate who is the common superior of both clerics and laymen. 
The third reason also is not valid, because the secular clergy are not 
exempt from the jurisdiction of the bishops, as are the religious orders. 
And with respect to such orders, the question [of their obligation] may 
be raised, a question which, as it is derived from their exemption, pre- 
sents the same difficulty in the case of custom, as it does in the case 
synodal decrees, which we have already treated. 

14. Therefore, I conclude that the obligation arising from a cus 
‘ ion, tM of this sort can be extended to the clergy, 

3 : that in fact it is so extended, if it is the bishop’s 
either tacit or explicit, to establish it as an episcopal law for his diocese. 
This, without doubt, is within the power of the bishop; and he 1s t0 
be presumed to have done so when the subject-matter of the custom 
is, of its nature, common to all, and so equally useful and easy for 
all concerned that it would be impossible to impose the obligation upo™ 
part of the community, and not upon the whole of it, without creatiag 
scandal. This is especially true when this obligation is imposed at the 
Tequest of the entire body of the laity, who, in relation to this custom 


es 
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are considered, as I have said, not as laymen, but as Christians; and 
accordingly, they can outnumber the clergy, and, with the bishop’s 
consent, they can bring in a custom that is binding on the clergy, as 
well as on themselves. 

Sometimes, however, a custom may be more properly that of the 
laity [than of the clergy], either because of the means by which it 
has been introduced—as, for example, by a special vow made by them, 
or because of the character of the subject-matter, which is fitted more 
for them than for the clergy—and in that case the custom will easily 
be obligatory on them without being such for the clergy, and can also, 
as such, receive the approval of superiors. And this is to be discerned 
from the usage itself and from the circumstances. prereset 

15. Another question which is treated by the aforesaid jurists 
OF the ion of Telates to the effect of custom; namely, whether this 
custom from one Obligation of custom is capable of extension from one 
east fe another, case to another, on account of the similarity of the 

38 reasons involved. The jurists declare almost gener- 
ally that an extension of this sort is to be allowed, although later they 
multiply various explanations and limitations, as may be seen in Rochus 
Curtius (De Consuetudine, Sect. 4, near the beginning), and in Burgos 
de Paz (Law 1, Tauri., no, 51). Nevertheless, this extension is, in my 
opinion, of rare occurrence. In the first place, a wider extension is 
Rot possible with a legal custom than with, a law, since the force of 
a legal custom with respect to the obligation it establishes is not greater 
than that of written law—the peculiarities of both kinds of law ak | 
been taken into account—as is clear from the previous discussion. 
may add, further, that an extension is more difficult of accomplishment 
in the case of a custom than in that of a written law. is so 
because, in the first place, a law is extended for the most part by 
broadening the effect of its language, according to the meanin; and 
usage which its words have in legal application generally in relation 
to such and such subject-matter. Whence, since words are oy to 
4 custom, this mode of extension can have no place, and there: wes 
consuetudinary law cannot be extended in this fashion as written “ 
can he. In the second place, I have, in previous Chapters, observed t ; 
this kind of extension is rarely to be admitted, even in the oe oO 
written law, unless there is very solid legal ground for so deine. can 
only add the further note that in the case of custom it 1s much more 
difficult, and for that reason it is of rarest occurrence. For a legal 
obligation deriving its force from custom alone can be Caegbry as 
only with the greatest difficulty in respect of the ieee nr es 
People concerned, or of the particular subject-matter wi ers 
deals; in what way, then, is it to be easily extended to —.. a 
Persons, subject-matters, except where these are so similar 
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as to be practically identical, or when the extension is made by law; or 
unless it is reasonably judged that the new is a fortiori included in the 
old, or, as it were, the part is included in the whole? Thus, in the Code 
(VIII. li (iii). 1), itis stated that ‘the governor of a province, having 
attested by inquiries those practices which have been commonly 
followed in the city in the same kind of legal controversies, is, having 
heard the case, to decide... &c.’ For I consider that that phrase ‘in 
the same’ (in eodem) signifies ‘in identical’, and accordingly, I assert 
that there should be so great a similarity [in the second case to the 
first,] as to make the two practically identical. Other observations on 
this point, can be seen in Chapter Two of the preceding Book.! 


CHAPTER XVII 
CAN CUSTOM INTERPRET LAW ? 


1. This interpretation is the second principal effect which the 
laws grant to custom. It is, however, an effect of that custom which 
is in accordance with law; for custom which is outside law does not 
assume the existence of a law to be interpreted; and custom whichis 
opposed to law, rather derogates therefrom. Hence only a custom 
which is-in accordance with law can interpret it. 

The reason for this effect is as follows: for the interpretation of a 
law already in existence, no authority of greater force or clearer expres- 
sion of intention is requisite, than that which is needed for the intto- 
duction of a new kew. All the reasons given in the preceding Chapter 
apply, therefore, with still greater force to this present effect. 
ge nes - on this point (Decretals, Bk. I, tit. 1v, chap. viii; Digest, I. 

2. In order, however, that this assertion may be amplified and be 
First mode in which CONfirmed with reasons, I observe that a custom can 
Sram, oa inter- avail for the interpretation of law in two ways; ia 

d one way, as a sign or witness thereof, since, so 

a custom in regard to the observance of law testifies that the custom 
expresses the mind of the lawmaker, and that it has been received 38 
such, and in no other way, since laws are composed of customary usage, 
according to Isidore as cited in the Decretum (Pt. I, dist. 1, chap. i)- 

. In this character, however, a custom cannot furnish a certain and 
infallible interpretation, since interpretation by custom is no more than 
human conjecture; but it affords a high probability, and so it is of 
much assistance in theoretical interpretation; and the more widely 
spread the custom is and the longer it has endured, the more probable 
will be the conjecture it furnishes, However, no certain criterion ca? 


ad eee 
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be fixed for assisting judgment in these matters; decision must be left 
to the discretion of a prudent mind. 

We may add, however, that not only the custom which is con- 
cerned with the observance of a law itself after its enactment, but also 
that which existed prior to its enactment, may be of great assistance 
in understanding the meaning of that law. Hence, what is stated in the 
above-cited law (Digest, I. iii. 37), namely: ‘If there is a question con- 
cerning the interpretation of a written law, the first point to be 
examined is what general rule of law the city formerly applied in cases of 
this character’, can be properly understood as having reference not only 
to a custom which is subsequent to the law in question, but also to one 
preceding it. Since, as Isidore holds, and this is cited in Decretum, 
Pt. I, dist. 1v, chap. ii, law ought to be framed in harmony with the 
custom of the country, we can, by referring to the ancient customs of a 
city, arrive at a probable conjecture as to the sense of the law at the 
time of its enactment. It is, then, in this sense that the Doctors 
frequently speak when they say that a law is to be interpreted accord- 
ing to the custom of the locality, even though such interpretation 
should necessitate some forcing of the strict meaning of the words of 
the law, because the law must be adapted to the customs of the men 
[who are bound by it]. This doctrine is stated at length in the Gloss (on 
Decretals, Bk. I, tit. 111, chap. xxviii), by Bartolus (on Digest, Li. 9), and 
also by Panormitanus (on Decretals, Bk. III, tit. xxvitt, chap. ix, ay 

3. Custom can interpret Jaw in another way—as a cause bot Be 
840 the introduction and settling of such interpretation, and also of the 

binding force of the law as thus interpreted. The Doctors, cited sid 
frequently lay down this doctrine, as do others also, to whom pare 
refers (De Probationibus, Vol. IL, concl. 1045 in its entirety), an 
he follows. The same is clearly set forthin the Digest, I. iii. 38: In am = 
guities which develop out of existing laws, custom or the rerio 0 
Matters which have always been adjudicated in a similar way s it 
the force of law.’ Hence, just as we have said in an earlier oat : 
an interpretation made by a law is an authentic one by reason of the 
efficacy of such law in establishing that interpretation, so odie fe 
like circumstances] is to be said of pater as it pik apne . ut ao 
i ichi i ree of law. Is, , thet . 
pornt at which it obtains A a2 sices v deci 3 efoelave ah : ing 
the establishment of law, it can also, for that reason, interpret 3 Sw 
efficaciously, and can do so in the way in which pa ii - What 
ever, then, is necessary that a custom may nts o's sere Mist aa 


above concerning these matters is, therefore, sufficient. igest, L 
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that a period of ten years must elapse, in order that a custom May pos- 
An observation of Sess the efficacy of which we have been speaking. The 

. ,,_ attentive reader will, however, note that the law just 
cited contains two members. Oneis ‘custom’; the other is ‘decisions of 
judges :and the word perpetuo is not attached to the first member—the 
word ‘custom’ is used without qualification; but the word perpetua is 
attached to the Second member, in order to make it clear that not 
simply any decisions will have this force, but only such as have always 


been concordant. For this Teason, no note as to time is set down in the ~ 


law for the first member; by the general rules [of interpretation] we are 
to understand the law as referring to custom validated by legal prescrip- 
tion. The word perpetuo attached to the second phrase does not signify 
a number of years, but a perpetual agreement in decisions; that is, that 
there has been in the decisions handed down on that matter no mutual 
variation or contradiction; this is the plain meaning of these words in 
common usage, 

_What number of such decisions is enou h, is not stated in the law, 
but it can be gathered from what has been aid on this point in earlier 
passages. In principle, the decisions have this efficacy to the extent 
that they are able to establish custom. So that, if there has been but 
one, or a smaller number than is sufficient to establish a legitimate 
barat then they might establish a probable argument [in favour of 

le interpretation], but one lacking ee force. Hence, I have often 
said that a judicial interpretation (so to speak) is reducible to 2 
Customary one, that is, to custom. For the decisions handed down by 
the courts are most of all effectual in that they are received and 
approved by the common consent of the people. This has been noted 
by Bartolus and other writers in passages which are frequently cited. 

5. In the light of nee considerations, we must understand the 
The force of custom OP!2on of many writers, expounded as follows: custom 
ip the interpretation is of such moment in the Sea of law, that, 

é: even though it may not be clear from the words or the 
i Jéct-matter of a law, whether or not the law contains a precept 
ae under pain of mortal sin, and should therefore, per se, be given 
the more favourable interpretation; nevertheless, if it is clear that 4 
oe [growing out of the observance of the law] has been received as 
in game grave obligation, the law is to be held as binding under 
Lois! o! Pre sin. This is the opinion of Sylvester (word pracceptums 
pas »at end), and that held by Cajetan (on Il.-II, qu. 186, iat ac 2, 

Wate art. 3, ad 2) in a passage treating in particular of the pre- 
cept of fasting. Navarrns lays down the same doctrine in [Enchiridton,] 
Chap. or ie II. 

._»:n the same principle, a custom can interpret the word praeci- 
piendi (commanding), a term under which a rae is enacted, as gaily 


Chap. XVIII] Can Custom Abrogate Human Law? 589 


ing a serious obligation. Sylvester and Cajetan, in the passages just 
cited, call attention to this doctrine from the Constitutions of Clement 
(Bk. V, tit. x1, chap. i, § [tem ordo). The Gloss on that passage makes the 
same observation. 

The reason is that the lawmaker is presumed to employ words 
according to their common usage. Consequently, I hold conversely 
that, even though the words and subject-matter of the precept may 
seem to be such as to make it binding under pain of mortal sin, yet 
if the custom has interpreted the law otherwise, then it is binding 
only under pain of venial sin—as Cajetan also has observed. The 
underlying principle is the same in both these cases. For just as custom 
is able to introduce law, so it is also able to derogate from law, and this 
the more so, since the words and the matter of the law can scarcely be 
[always] so clear as not to leave some ambiguity and room for inter- 
pretation. This interpretation, therefore, custom can establish in both 
ways, namely, in a rigorous or in a gentle sense; but in order to do this 
efficaciously, it must, as has been said, possess the conditions necessary 
for the introduction or abrogation of law. 5 

6. I add also that it is possible for a custom to interpret not only 
Geass : human law, but divine and natural law as well, as all 
ect aotonly ican the Doctors cited above teach. Nevertheless, with 
ee divine these latter kinds of law, the interpretation is effected 
te *w. in a different manner, since custom _ jth 
human law by restricting or enlarging its scope—as is clear from our 
Temarks in — Tevious Charter, and as will be clear from those which 

841 will follow in ‘he succeeding Chapters. Custom interprets divine law, 
however, only by indicating the intention of the lawgiver; and so, for 
is interpretation to be certain, the custom must be one eae : 
Sherrned as a tradition of the Universal Church, or one that has 
¢ approval of the Popes. f 
SES it may be added that a custom can interpret not oly 
Custom can also be Written law, but itself also, as is clear from what ha 
self-interpreting. heen said. ‘The custom can do so because it also mani- 
fests the intention of those making use of it, although the sev 
itself is also to be interpreted by reason, as Rochus notes (De o 
suetudine, Sect. 4, no. 23) from Baldus (on Code, VI. xxviii. 4, at t 
beginning); and this is evident in the nature of things. 


CHAPTER XVIII 
CAN CUSTOM ABROGATE HUMAN LAW? 


1. The reason for doubting that custom can abrogate civil law is 


based upon the rule laid down by the Digest (XLVIL xii 3,§5); namely, 
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that a municipal statute which has been enacted subsequent to 
On the abrogation 2 Civil law, and contrary thereto, does not derogate 
pf law through cus- from it. From thisit is concluded that the same must 
see be said of a custom, because the two are judged by 
identical standards. 

Again, an argument of the same tenor might be drawn from the 
Code (VHT. lii (lili). 2), where it is explicitly stated that, although the 
authority of custom is great, yet it is not such as ‘to overcome either 
reason or law’. It is clear that the jurist must necessarily be speaking 
here of human law, for natural law is referred to in the first member of 
the phrase, wherein it is said that custom does not prevail over reason. 
The same doctrine is also found in the Decretum (Pt. I, dist. x1, can. iv), 
where there are many similar decrees, It is in accord also with that set 
forth in the Decretals (Bk. II, tit. xxvir, chap. viii), which states that, 
‘although the authority of usage or custom is of no small moment, yet 
it 1s never prejudicial to the truth or to law’ 

The third and principal reason for doubting the power of custom 
to abrogate law is that a custom can have no force unless it is reasonable, 
as is stated in the Decretals (Bk. I, tit. Iv, chap. xi), and as we have 
demonstrated above. But a Custom, in opposition to law, cannot be 
reasonable: both because, by the very fact that it is contrary to law, it is 
against reason ; and again because the actions done in pursuance of that 
custom deviate from tight order and cannot work to the favour of those 
who offend, nor liberate them from the yoke of the law. For these 
teasons, Hostiensis (on Decretals, Bk. I, tit. xxx1v, chap. i [, rubric iv, 
no. 11)? held that a true preceptive law cannot be peer 
desuetude. But in holding this opinion he stands alone; and he hi 
departs from it at times, 

2. Notwithstanding the above arguments, the rule is certain that 
human law, whether canonical or civil, can be abrogated by custom. 
AS Sagas On this point, all the Doctors are agreed: the theolo- 
whether canonical gians, including St. Thomas (I.-II, qu. 97, art. 3); 
pdeots eae o> cthe canonists in their notes on (De Consuetudine, 

Chap. xi)—among them Hostiensis (in Summa on that 
same Chapter); the jurists (on Digest, I. iii. 32, and on Code, VIL 
lii. 1 and 2); and the summists (word consuetudo). 

With regard to the point [whether canon law can be abrogated 
by custom the rule] is expressly stated in the Decretals (Bk. I, tit- 1% 
chap. xi). Together with the other general principles there set forth, 

it is laid down that an ancient custom is to be observed, which 
I cited in a preceding Chapter. The same is expressed in the case 
of civil law in the Digest (I. iii. 32, at the end): ‘it is most co! 


- Teference to the i 5 8 
pe gorge nnd cara! Treuga et Pace should be to the Rubric De Consuetudine (Decretals 
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admitted that not only by the decision of the lawmaker, but by the 
tacit consent of all, laws may be abrogated through desuetude.” The 
same principle is embodied in the law of our kingdom (in Las Siete 
Partidas, Pt. I, tit. ii, laws 3 and 5). . 

The proof of our assertion drawn from reason is the same as that 
which we developed in proof of an assertion in a preceding Chapter, 
touching another effect of custom. It is this, that the people do not 
lack the power to effect the abrogation of law, if the power is explained 
as it ought to be, and if their will is sufficiently made known by means 
of the custom itself; hence, nothing is lacking to custom for bringing 
about this effect. 

3. And first of all, as to the power of the people to effect such 
abrogation, no difficulty arises with respect to the civil laws of demo- 
cratic peoples who recognize nosuperior. Thisisclearfrom the principles 
demonstrated in Chapterxvi;forthey apply in our present question also. 

A difficulty arises, however, with respect to the civil laws of 
sovereign princes, and to the canon laws. This difficulty may be met 
in two ways. First, by saying that these laws are enacted not uncon- 
Twosolutionstothe ditionally, but with the tacit proviso that the people 

etentty. wish to retain them in force. Such a condition may 
be understood as present in these laws, either because the prince lacks 
the power to coerce his people beyond this point by means of his me 
laws—as some writers hold, at least concerning those legislators who 
are the source of civil laws; or for the reason that out of his benignity 
the sovereign has not the will to bind his subjects save under such a 
limitation—as some believe to be the case even with the canon laws. 
Consequently, according to this view, we must say that a renewed tacit 
consent of the prince is not necessary for this sort of —, 
but that it is provided for in the very framing of the law. . 
we have already (Book III, chap. xviii, Book IV, chap. xvi)! rejecte 
is solution, for the reason that, as a matter of fact, the eal 
842 to bind their subjects unconditionally is not lacking even to i PW 
Princes; nor is the will to do so, even lacking to the prelates o' 
urch, 
What we demonstrated in the passages just referred to, both ioe 
Teason and from usage, as to the acceptance of law, is even perks a q 
tainly true with respect to the abrogation of law already aie faite 
confirmed by usage: otherwise it would always rest with the se Rae 
People to rid itself without blame of the law of its a Ee sive 
Power will rest with the people if the [tacit] condition [o  ohied 
Writers speak] is included in the law. If this ers se, ee = 
community could expressly and designedly revoke a law of 1ts prince 
Prelate, which is absurd. 
X [Not included in these Selections —TR-] 
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Hence, we must regard it as certain that this power must be ex- 
plained as resulting from a union of the people with their prince and 
lawmaker. The reason is that this power to put aside a law, as it exists 
in the people taken alone, is rather a factual than a legal one; on the 
part of the prince, however, it is also a power to tolerate and give 
consent to the popular will. Thus, the authority to abolish law is 
complete in the combination of these two powers: because, in the last 
resort, its annulment is brought about by the same power that brought 
: ote being—and that this can be done, I have shown in the previous 

}ook, 

4. It is, therefore, evident that the principle laid down above has 
What power must 2 Most important application in respect of this result: 
reside in the people namely, that it is not necessary [for these effects] that 
ime sa that custom there exist in the people, viewed separately, the active 

; “power of making or of repealing law; but that it is 
sufficient that they have a capacity for receiving law, and that custom 
be introduced by those to whom the law applies. The reason is that 
this act of repudiating a law by custom is not one of jurisdiction, or 
of public authority, but is rather one that proceeds from those under 
a duty of obedience to the law. Accordingly, these acts [of repudiating 
law] are (as it were) contrary to the acts of making law, and, therefore, 
both are concerned about the same thing. And thus, a Jay community 
has the power to establish a custom abrogating an ecclesiastical law. 
Indeed, even a community of women can have this power as regards a 
law addressed to them alone, as in the case of the law in Sext, Bk. Il, 
tit. xvi, only chapter which—as authorities in this matter point out— 
enjoins the enclosure of nuns. ‘The reason here is that such a custom 
does Not, on the part of the subjects, abolish the law actively (as it 
were); it does so only to the extent that it demands from the superior 
that he abolish the law. That power is, as I have said, in the possession 

of the superior. It remains for us to take up next a discussion of 
such questions as touch upon the operations of the will [of the people 
and of the prince] in this matter. 
5. For the introduction of a custom abrogating law, a twofold will 
A twofold will is is needed, the one of the people, the other of the 
tallishenese st’ Gey Prince. The first offers but little difficulty; for a cus- 
fistom [abrogating tom is evidence of the general will [of the peoplel- 
is _It is clear from the above discussion that this custom 
should be public, and introduced or accepted by a majority of the 
people. This character of custom is, then, sufficient evidence of volun- 
tary agreement, as is clear from what we have said in another place.* 
Indeed, with Tespect to the kind of custom we are here discussing, the 
reasons there given take on an additional force; for the will here 
* [Not included in these Selections:~Ta:} * [CE Chap. xii, § 1, supra, p. 345TH 
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indicated to abrogate a law is not a will to bind oneself or to take on 
a burden, but rather to set one aside, In this kind of custom, no inten- 
tion to establish a new consuetudinary law is required; there is called 
for only an intention not to have or retain the lawin question, and to 
resume the earlier status of freedom from legal obligation in this matter. 
Such an intention is sufficiently manifest by the frequency of the acts, 
and the agreement and constancy of the people in actions to that end, 

6. The only difficulty that is likely to be urged here relates to the 
ie canon laws made for the whole Church: for it will be 

oat necessary that a custom sufficient to derogate from 

a law of this sort be introduced and accepted by a major part of the 
Church; such an expectation, however, it is not easy to entertain, and 
such an agreement of the Church could hardly be manifested. 

My reply is, that if a general law for the whole Church is to be 
The abrogated, nothing less than a custom, universal in 
ee the sense we have defined, will suffice; since otherwise 
it will not carry with it the general agreement of the Church, as such. 
This mode of abrogation is, therefore, very rare. Yet it is not impos- 
sible, since a knowledge of the custom can ee within the one 
of fo: ears, through adequate report and public communication, 
by sank letters a cou notification. Still we must add that, 
according to the usual practice of the Church and the canonical a 
tutes, it is not to be expected that this abrogation will be accomplish 
at one and the same time for the entire Church, and by a universal 
custom; rather, it might be effected by the customs of parma 
Portions thereof, in provinces, dioceses, and other communities whi 
can be governed by their own laws. For if a custom in opposition to 
a general law prevails among a majority of some one of o— ae 
munities, then there is a derogation from that law, which is vali ys 
that community, even if the general law remain intact for the rest 0: 
the Church. Thus the whole difficulty disappears. This sciries — 
be applied in due proportion to other common laws, both ci am 
canonical. This is the teaching of the Gloss (on Institutes, L ii, $9, wo: 
tmitantur). 

7 a therefore, it is not always necessary for this effect fof 


of fact, that 
For this effect, a abrogation] that there be a true gee creer a hie 
Sufficient. 


custom is i itive custom, one which from 

qaenags sinchons: Anewieies custom—which is oie 
843 desuetude—is sufficient, one, that is, which arises from a repea 
omission of an act, and which, of itself, is sufficient — ora 
tive precepts; for the reason that the very repetition of an — se 
act sufficiently indicates a will not to accept such a sage _—. 
Necessary that the omission be a true[, Le. Semler Feige os 
°pposition to a legal obligation; it must, also, occur 3} 
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Panormitanus. 
Sylvester. 
Rochus. 


Navarrus. 
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which the precept commanded the action, since the omission of an 
action when no action was obligatory is no indication of a will to dis 
regard a law, or refuse to accept it, as is self-evident. This is the doc- 
trine of Panormitanus (on Decretals, Bk. III, tit. m1, chap. vii[, no. 9), 
of Sylvester (word consuetudine, Qu. 8) and of Rochus (De Consuetudine, 

hap. xi, sect. 4, nos. 76 et seq.), who deals with this point at great 
length, as well as of Navarrus (Consilia, Bk. II [Bk. I], De Consuetudine). 
We shall discuss this more fully later, in Book VIII," in connexion with 
the loss of a privilege through non-usage. 


8. From the above, a further conclusion is drawn, namely, that 


For desuetude, the Such omissions to act must necessarily be sinful, at least 
first ition, are at the beginning; since if the omissions are based on 

Sra: some reasonable excuse—for instance, upon the war- 
rant of some special necessity—they cannot give evidence of a will in 


| Opposition to the law. In such a case we shall have not desuetude, but 


a mere non-usage, which, by universal agreement, is insufficient. The 
same would be true if the element of ignorance of the law were to 
intervene, or the element of great fear, and for the same reason. Al- 
though, indeed, the fear be not great enough to excuse from fault, it 
may be sufficient nevertheless to prevent creation of a true custom ora 
desuetude. An act of this kind is not so much an act of the free will 
as one done under compulsion, and hence it cannot be sufficient indi- 
cation of a purpose in opposition to law, nor of an absolute will to set 
the law aside, but only whilst such fear is imminent. And so it would 
seem to be a sufficiently probable view that in such.a case the law is 
not completely abrogated, but rather that there is, at most, a deroga- 
tion therefrom: namely, that it is to cease to be of obligation in the 
presence of So grave an inconvenience and a like imminent danger. 

This point is to be especially noted, for a custom of non-obser- 
vance of a law can often be brought in upon the occasion of such 4 
contingency or necessity, which, of itself, would not be sufficient for 
excusing from the obligation of the law; but by reason of this custom, 
assuming the fulfilment of the other requisite conditions, it can 
established that the law shall not be binding upon similar occasions, 
and yet no absolute derogation from the law takes place. Examples 
of the situation described above are easily supplied in the observance 
of feasts and of fasts, and similar matters. 

9. We take up now the question of the will of the prince, a matter 
A twofold will ofthe to which the doctrine of the preceding Chapter is t? 
ponee © Sequired. be completely applied. In this matter also, the com-. 
suse prince can be understood either as granted through es 
‘aw itself, or, as and (asi i tacitly. 
pence parry (as.it were) given afresh, though 
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The aforesaid Chap. xi of Decretals, Bk. I, tit. rv, has reference 
to consent of the first sort. The custom must fulfil two conditions to 
verify consent of that kind, namely, that it be reasonable and pre- 
scriptive; these same conditions are set down in the aforesaid lowe 
[3 and 5 of Pt. I, tit. 11 of Las Siete Partidas]. Since no others are postu- 
lated, these are sufficient; in the absence of either the law established 
by the custom would be imperfect and incomplete. Some explanation 
of these two conditions is necessary to make their nature clear. 

We have discussed at length the first condition in Chapters Six 
and Seven of this Book, where we explained what is called an unreason- 
able custom. At this point, however, two other obser- 
vations must be specially added: one, that a reason of 
less force is needed in the custom for producing this effect [, i.e. the abro- 
gation of law], than is required for introducing a law. 
The reason is that the abolition of a law is a matter 
of lesser moment than the creation of one. For in the annulment of 
a law no special utility or rectitude in the subject-matter itself is called 
for; it is enough that the annulment of the obligation in question be 
not contrary to the public advantage, since, although some advantage 
is taken away, there is a corresponding compensation, either in the 
removal of an occasion of a greater evil, or in conciliating the minds of 
subjects to a milder government. CE 

10. Whence I add another observation on this point; namely, that 

it is necessary that in some way or other the custom, 
Saye or rather the abrogation of law in consequence of cus- 
tom, should be supported by a reason of some sort. Accordingly, the 
express repeal of a just law cannot be effected without ee 
cause, as has been proved in the preceding book;t neither, therefore, set 
a tacit repeal, such as is made by custom, be effected without a seiiie 
the same character. In like manner, therefore, for the custom to be 
Teasonable, it is insufficient that it be not o to natural cute or 
to divine law, or that it has not been re vee by law; but it 1s 


: : ch law be justifiable on the part 
necessary that the will to be paras a cho jetlhen the consent of 


This is the ground and the 


Two notes. 


First note. 


shall have something more to say 


seem to be unnecessary, though we the second difficulty that is 


on this point when we come to answer 
brought against our assertion. 
2 [Not includ d in these Selections —Te.] 
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11. The second condition, namely, that this custom be Prescrip- 844 


psc aha tive, has also been explained in former chapters. We 
; _ Shall, therefore, at nea point, touch only a the ques- 
tion of the time required for this Prescription. 

We assume that it is not necessary for it to be immemorial, as 
some writers have asserted without a basis in truth, as I have observed 
- the preceding Chapter. Hence it must be certain that a period 
a definite length is called for. Yet we must note a difference 

etween the canon and the civil laws with respect to this matter—one 
that is taught by all the writers cited above. 

For in the case of civil laws, the same time is required for the 
A distinction to be 22TOgation of law as for its introduction, namely, ten 
noted between win The reason is that the civil law makes no dis- 
pa rede on ms point, but requires for both, without 

incti i i i 

cao STE — a long time, as is clear from the aforesaid 

But a long time is defined in that law as ten years, as we have noted 
In civil law a cus- above. The same definition is more expressly laid down 

ting ffices for Wa the Institutes (IL. vi, § 1 [II. vi, Pref.]). Nor does 
the establishment or law here make any distinction as to the length of 
abrogation the observance nec by reason of the absence or 
presence [of the prince]—whatever Sylvester and others may hold— 
and this, for the reason set forth above. Now it is essential to this 
Prescription that the ignorance of the custom on the part of the prince 
1s supposed; since, if the prince has knowledge of the custom, the pre- 
ipa 18 Not necessary for this effect of which we are speaking, as 
pre immediately Prove. But with respect toa prince who is ignorant 
bs . Mea ay seeticten: of his absence or presence is irrelevant; 
Shee alice the same length of time in both cases 

The authorities on law generally fix the length of time for this 


by fixing a shorter period. Thus, on either ground, our opinion is in 
— ony he the law and with the rule of wa — prea obscu 
ers, the course which imposes the least burden is to be followed.’ 
12. With respect to the laws of the Church on this point, theres 
a (CE Chap. xv, $5 5 et seq. supra, pp. 568 et seg.—Tn] 
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a diversity of opinion. For some authorities hold that the same ten- 
5 od tenyear period is sufficient for these, as in the civil laws. 
the Church, there is _[n support of this opinion are quoted Azo (in Summa, 
& diversity of tit. De Consuetudine), Calderinus and others (on De- 
Se TLF cretals, Bk. I, tit. xxxtv, chap. i). These writers are, 
however, speaking of a law not yet accepted, a point with which I 
have dealt in Books Three! and Four.? Though, indeed, there is prob- 
ably no difference in the prescriptions in either case, since either custom 
would be counter to the canon law. : 

Now the true opinion and the general one is that a —< of 
That a space offorty forty years is required for a custom to be held pre- 
years is required for scriptive against canon laws, 

‘pti int This is the view of Innocent, on Decretals, Bk. I, 
Sutiay. tit. 1v, chap. viii; of Panormitanus (De Consuetudine, 
Chap. xi, no. 11, and on Decretals, Bk. I, tit. xxv, chap. i, no. 4); of 
Felinus also (on Decretals, ibid., no. 13); and of Rochus (De Con- 
suetudine, Sect. 3, no. 35). It is that set forth by Torquemada (on 
Decretum, Pt. I, dist. 1, can. v, qu. 2, and Pt. I, dist. 1, can. iv, qu. 43 
by Bartolus on Digest, I. iii. 32, (in Repetit. qu. 2, at the beginning, sub- 
question 3, no. 14), where in the scholia others are cited; by Jason (on 
Digest, I. iii, 32, col. 11, no. 43); by Antoninus ([Summa,] Pt. 1, tit. xv1, 
§ 4); by Sylvester (word consuetudo, qu. 4); by Angelus de sara 

mma, word consuetudo,] no. 8), and by other summists there cited. 
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It is that also defended by Navarrus (Consilia, Bk. Il, De Comsuetu- cy 


dine), Corduba ([Quaestiones,] Bk. I, qu. xii, ad 4), and Gregory Lépez Gre 


(on Las Siete Partidas, Pt. I, tit. u, law 5, gloss 4 [glossa g]). 
The proof of this opinion is usually derived from the aforesaid 
Decretals, Bk. I, tit. 1v, chap. xi, since it demands [, for aan) a 
custom validated by a’prescription in accordance with vena te 
canon law only a custom of forty years’ standing is termed rere ve 
is the view of Rochus (De Consuetudine, Sect. 3, no. 4), drawn 
Gloss, together with the text of Sext, Bk. IIl, tit. rv, chap. v. 
But I do not think that this proof is satisfactory, because or 
phrase ‘validated by a prescription in accordance with law’, is a - “1 
qualification, and means no more than that the custom en os oe 
for the time and under the conditions prescribed by a IW. — 
words could, then, according as the matter to which they —— : 
varied, indicate equally a prescription of ten or of forty — dacege 
custom ‘validated by prescription in accordance with law’, may 
be demanded for the introduction of a law outside of, but or op? 
to, the common law, in a case where the prince 1s 5 ave * 
tom. Because of the unsatisfactory nature of this phrase, the aforesai 
: tiv si scxxiii of Book IIT are included in these Selections —T2-] 
ocean ir 
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writers add that for a legitimate iption agains 
: Prescription against the Chi 

custom ad forty years 1s necessary, according to the Dasretals Geitae 
XXvI, chaps. iv and vi), together with other chapters that deal with 
sic Buta custom opposed to the canons can rightly be said 
pes sachet the Church, since it is against the laws of the Church: 
pares! : ss rr Sha ge in such a matter ought to be one 

13. Some writers even add that not only is a peri i 

j tiod of this | 

ap iad when the custom is contrary to mi idea ie bas also when 
nes paca to the reason of a canon, as is noted by the Gloss (on 

» UK. J, tit. xvi, chap. v, word statuimus) and also by Geminiano on 


the same Chapter; and he is followed by Peter of Ravenna (Tract. De 845 


Consuetudine, Sect. 1, no 20). The same view i i 

> - I, No, 20). s held by Felinus (on 
= oe II, tit. xxv, chap. xi, no. 3, and Bk. I, pag fee a 
2,103 , where he explains that this assertion is to be understood as 
ae me: oa —— contrary to the reason expressed in the law. I 
gest mene ne further note that the reason here referred to must 
a pheinces and essential to the law that when it ceases to exist 
tea at a be held as ceasing to exist. This assertion, in the 
pi o! : us’s qualification of it, is, in that case, a well-grounded one; 
ae oor om — to the reason of a law is virtually opposed to the 
tite — therefore derogates from it. But if the reason of the lw 
= > as I have noted, but one which can cease to be whilst the 
por oe in force, I do not see why a custom opposed to the 
peencnm aes the law should be held to be contrary to the law itself, 
Tr oe long a time should be required [for its effect]. 
Raisers ly, these authors add that because of the character of its 
ubject-matter, a custom may have to be an immemorial one, as when 
a nea ts contrary to the special laws of the prince, and even so a 
period of forty years will be necessary for the establishment of a custom 


hich j : ae 
Te pore ie ethe canons, if it should derogate from the law of some 


14. Hence, also, we conclude that a fulfilling 
» We conclu custom these two 
An abrogation of <nesary if it is opposed to an existing law, abrogates 
Sometimes i t law, even if the custom does not come to 
Paige’ owledge of the prince. This is the teaching of 


: (on Decretals, Bk. 1V, De Matrimoniis, P: 
> > 7 t. II, chap. 
vi, § 10, nos. 18 and 19 [nos. 35 and 36), of Dominicus de Sancto 


i 
de 
F 
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Geminiano (on Decretum, Pt. I, dist. 1v, in § Leges, after can. iii, with 
Gloss), of Archidiaconus (on Decretum, ibid.), and others. Felinus in 
his observations on this point cites these writers. Reference may be 
made also to all of those whom I have cited in a preceding Chapter. 

15. For the same principle applies here. Assuming the existence 


of a law giving this efficacy to a reasonable and prescriptive custom, ~ 


there is present by reason thereof a sufficient consent of the prince— 
by his tacit legal will, so to speak—to the abrogation of the law opposed 
bythe custom. For the operation of such a will, no new knowledge [ofthe 
custom], such as is necessary for an expression of his personal will, is 
required; nor can we add this condition contrary to what the said law 
lays down. The reason is that for juridical effects no more conditions 
are to be required than the laws demand; and here the law sets forth 
these two conditions as sufficient for this effect; and each condition 
can be fulfilled without the knowledge of the prince. Asst 

The truth of this assertion with respect to the first condition [, i.c. 
reasonableness, ] is ‘self-evident: for a custom is not reasonable merely 
because it is known to the prince: since any other kind of custom can 
be equally known or not known by him; and a custom must be postu- 
lated of such a reasonable character that it can truly be known as such. 

Concerning the second also, the truth of our assertion is clear; 
for a prescription does not require in the person against whom the 
Prescriptive right is acquired any advertence to the prescription. 

urthermore, the nature of human law in a certain way demands this; 
for it should be adapted to human conduct. Therefore, it is highly 
expedient that when a people has persevered for a sufficiently long 
time with a stubborn purpose in a course of conduct opposed to a law, 
the prince should not urge the law, but should rather cease from = 
forcing it. Hence, it is justly provided that a prescriptive custom repea 
a law [in opposition thereto], irrespective of the knowledge or ignor- 
ance of the prince. This matter offers no further difficulty. 

16. On the other hand, the question may be raised as to whether 
What is the force a non-prescriptive custom can at times effect oe 
poise Prescriptive repeal of a law, at least in cases where the prince 
to the pees jon of knowledge of the custom. For Panormitanus (De Con- 
law]? suetudine, Chap. xi, no. 13) is very clearly of the 
opinion! that the fact that the prince has knowledge of the custom 1s 
not sufficient to effect a derogation from the law within a shorter ee 
than that required for a prescription. Support for his thesis oe 
found, first, in the doctrine of the same last chapter of the Ti 2 
Consuctudine [Decretals, Bk. I, tit. 1v, chap. xi], which unconditio rd 
demands the fulfilment of the two conditions we have m 

: 2 jtanus in later paragraphs. Vide pp. 600  Sef-» 
Fi ca refutes these arguments of Panormit 5 j 


Panormitanus. 
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order that a custom may have this effect ; theref in whi 

one or the other of rn conditions is lacking canon oa 
effect, even if the prince have knowledge of the custom. A confirmation 
of this argument is that if the custom is not reasonable, the fact that 
the prince knows of it in no way enables such custom to repeal the 


law, according to the most common opinion: therefore, if the custom 


1s non-prescriptive, it will be insufficient, even thoush it 

brought to the prince’s attention. The logical nexus 4 this ae 
is evident, because these two conditions are demanded as of equal 
necessity. A second confirmatory argument offered by Panormitanus 
bs that the most that can be inferred from the fact of the prince’s know- 
edge is that he tolerates the custom, but this, according to the Decretals 
(Bk. III, tit. v, chap. xviii), does not establish consent. It is for this 


valid as a kind of prescription; but the time necessary for a prescription 
1s not shortened because of the knowledge of the vreeaceieesell oo the 
part of the person against whom it is being established. Therefore, ... 

17. Nevertheless, I hold that the contrary! is true. Iassert, then, 
A non-prescriptive that a non-prescriptive custom is at times sufficient to 


> 


records at length [on Decretals, Bk. Il, tit. xx1v, chap. xi, no. 3 and 
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both for the reason that such a custom is like the other in that it isin 
opposition to the Church and her law; and again, because, as I ex- 
plained above, the observance of a law for a certain period does not 
increase its legal effect, as such, but is said to confirm it only in fact. 
Therefore, in respect of their force as law, the principle is the same 
in both of these cases. 

Another proof is that there is no ground for holding that the 
reason validating the establishment of law should be greater than what 
is necessary for the abrogation of law. But a non-prescriptive custom 
of which the prince has knowledge suffices for the introduction of law— 
as we have demonstrated earlier. Therefore, such a custom is sufficient 
for the abrogation of law. : : 

The proof of the major premiss and of the logical nexus of this 
argumentation rests upon the fact that the whole basis of either of 
these effects lies in the tacit will of the prince; and this will, specific 
and personal (as it were), can be known not less clearly from a non- 
prescriptive custom contrary to law, but known to and tolerated by 
the prince, than from a custom that is outside the law. Therefore, the 
former custom is no less sufficient for derogation of law than is the 
latter for the introduction of law. Indeed, there is even more reason 
for presuming the consent of the prince for the accomplishment of 
this effect than for the introduction of new law; and this, both for 
the reason that such abrogation is urgently needed in order to remove 
from his subjects an occasion of offending against the law which still 
prevails, and also, because the custom itself brings about such a change 
in the subjects themselves that through it they have become in a 

certain fashion unfitted for the observance of the law in question, for 
the observance of the law ought to be easy and adapted to their general 
conduct. ; 
Finally, this opinion is confirmed by usage, since many of the rie 
of the Church are held to have suffered derogation within peri 
shorter [than forty years], for the reason that the Popes, though rar 
ignorant of the usages, did not manifest their wishes [in favour 0: 
the law]. 


18. i ion of the time require s 
ot ty Secchad no lewteik: of the custom, I think that A 
= US ion opinion that fixes ten years as ee A 
cetean wane etne_ is defended by Antonio de Butrio ani > “- it 
Prince is ignorant of —is advanced without good reason. For this rane 
ene: of Antonio de Butrio cannot have application v8 € 
civil laws, because in the case of such laws, even when the prince _ 
knowledge of the custom, a period longer than ten years is Rot 

have said, required for this effect; our assertion, eames ne ey 

true even of civil law, for the reason that when the prince 
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such knowl. of the cust oe = 
fixed by a . st fe the full prescriptive period of ten years 


hot required, And if the words of th i 
ae to be taken as referring to the canon laws only, they should Sie 
ength of time which should be demanded for this effect [with due 
Proportion] for civil laws. But they cannot, on any good grounds, 
rate sy inet na rel for such civil laws; hence, neither 

necess: thi i : f 
ce sand — eer ee ane effect in the case of canon laws be fixed, 
Oreover, there is this general argument [against thei ition]: 
reper of taratioe for this kind of custom — bee deeeee 
rs aig erefore, any fixed definition of its necessary duration is 
A more complete explanation of this point i i 
D > ex is point is found in th 
i that Sice a prescriptive custom is not oeonina here, ed effectof 
mes custom is dependent not upon the dispositions of a law but upon the 
P ee suneent as judged from the natural [, to be distinguished from 
fs rd Jega ] significance of his actions. But with respect to the duration 
oto ae necessary here, judgment finds no guidance in the disposi- 
% = of e law or in the nature of things, since the term of observance 
4 custom will vary according to circumstances, as I have ex 
The time here re. Plained above. , 

quired must be left Therefore, it is useless to speak of the period as one 
ieee trad S - years. ah — assertion holds true of this 
as was made in a like passage on the introduction 

of a law: the matter must be left to the j : i 
eC - d. 
This is the view of Soto, B. Medina, a an em ee 


19. In fact, some canonist A 2 . 
that when an cutire ci $ have inferred from this conclusion, 


it Slaps: XV, no. 9%), and of Giovanni d@’Andrea (on Détiale Bk. 


Respecting statutes, properly so called, I do not think that sign [of 


Chap. XVIII] Can Custom Abrogate Human Law? 603 
temporary dispensation from that statute, but rather! as an abrogation 
thereof. It is to be added that a custom [and not merely a single act] 
is essential also, as I have said, for the abrogation of statutes that 
require for their validity the confirmation of the prince. 

847 20. My reply to the argument? based upon the Decretals (Bk. I, 

ion of De. tit. Iv, chap. xi) is that the custom there referred to is 
crétals, Bk. I, tit.1¥, one which can, even without the sovereign’s knowledge, 
rasa effect the abrogation of a law; that is, a custom which 
has that power by reason of its special character and the force and 
virtue it possesses through the law. But the passage [Decretals, ibid] 
does not exclude that custom which only serves as a sign [of the 
general will] and an indication of the will of the sovereign to abrogate 
a law. For in this sense, not only a custom, but any act of the 
prince which sufficiently manifests his will, can abrogate law, 2s is 
clear from the aforesaid law 32 [Digest, I. iii. 32]. It is evident in 
reason, also; because that power resides in the will of the prince, 
and differences in the manner of its outward expression are purely 
incidental. 

In answer to the first? confirmation we deny, at the outset, the 
equivalence of the examples given: for the condition that a custom be 
reasonable is necessary from the very nature of the case; but the con- 
dition demanding a prescription comes from the law alone, and hence 
the former condition is the more essential, and holds in every case, 
since the will of the prince should at all times be and should be pre- 
sumed to be reasonable, both when it is given expression in a par- 
ticular case, and when it is manifested in a general way by the 
disposition of law. Aen 4 

Again, it is maintained that if the will of the prince is sufficiently 
manifest, even if the custom has no rational basis, so long as oirtend 
contrary to reason, and contains nothing evil, the Saar SS wo “ane 
valid; even though it may have been illicitly made. This oe 
been set forth in an earlier passage with respect toan express al _—. . 
but the same is true if we assume that the abrogation 1s tacit. a = 
will in the prince is most rarely or never to be admitted when a 
custom is so much lacking in reason that it would be illicit to yi 
thereto, and to abrogate the law on account of it, even reat = em 
known to the prince, since an evil will is not to be presum aaa 
Prince. The contrary, however, would be true if from the very 


obduracy—even from an unreasonable nega VED * 8 = 


wards the custom, there is given to the prince a m' 
to judge the revocation of the custom would be prudent. For then, even 


this Chapter, supra, p- 599-—T-] 
z IC. te ‘stated in Sect. 16, supra, 
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if the prince knows that the people’s custom is an unreasonab! 

his connivance at the abrogation fof the law] in tacitly voleaiegall 

Custom is to be presumed, since under these circumstances the abroga- 

tion Is just. 

Whence to the second confirmatory ar ment,! m' Ih 

already been made in an earlier pales: Secs that Ty itl the 
sovereign’s toleration is not enough to indicate his consent, but that 
when other circumstances are present there can then exist a prudent 
and correct indication of his consent, and that in the present case, there 
would be an excellent sign of the will of the prince [to abrogate the 
law], when, though the prince is conscious of the popular resistance to 
it, he connives at this resistance: for his doing so whilst the law is in 
force would be unreasonable and harmful to the people, and hence his 
Permitting the custom to be observed—unless the contrary were made 
oe be Presumed to spring from an intention to abrogate the 
~ € same principle applies as often as the situation is such that 
abrogation of the law must be deemed the prudent course: in such a 
situation the knowledge and toleration of the custom by the prince is 
ese ee us consent. 

. +H reply to the last confirmatory argument,! we den the assum) 
tion: for it has already been en due, in the case acted the 
Custom exerts its effect not as a form of Prescription, but as evidence 
of the consent [of the prince] drawn from his knowledge and tolerance 
of the custom. 

21. My reply to the first difficulty, found at the opening of the 

The = to the Chapter, which has been taken from Section 5 (Digest, 
see XLVI. xil. 3, § 5], is that the words of that law have 

many Interpretations, which we cannot here discuss. Many, however, 
understand the passage to refer to a situation in which the statute or 
sei ~ existed first, and the law is enacted subsequently, and thus 
= ed in Chap ia tes present matter, but to the question to be 

_ Others construe it to refer to a situation j i eral law 
exists first, and is followed by a municipal seta ie oe closer 

to its literal meanin » and it is also a denial of the opinion that the 
— Sage valid as against the law, which seems to be most prob- 
Chas ‘or, although Panormitanus, in discussing De Consuetudiné, 

P- Xi, makes the distinction between statutes of the laity and 


Hence, Digest, I. i. 9, proves nothin; is poi 
4 Eee othing on this point, and the contrary 8 
demonstrated from the aforesaid Section 5 f. Et XLVII. xii. 3, 95} 
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This is also clear from what was said supra in Book III [of this work}! 
on the power to make civil laws. I therefore deny that the same reason 
applies to statute and to custom, as Panormitanus himself admits [ibid.] 
with regard to statutes and customs of clerics. 

The reason here would seem to be—even though various reasons 
are given by the canonists, as by Panormitanus [ibid.], and more fully 
by Rochus (De Consuetudine, Sect. 3, no. 7)—that human laws ought 
to be adapted to the general conduct of the people for whom they are 
made, and that therefore lawmakers ought, in this matter, to respect a 
reasonable custom of their subjects. This reason and necessity cease 
to hold in the case of statutes of custom; for they have been made by 
inferior powers, which ought to be subordinated to those that are 
superior; and hence these statutes cannot, by the ordinary law, prevail 

848 against the laws of superiors, except by special concession. 

22.2 In answer to the second difficulty, which istaken from the Code 
Answer to the (VIIL. lii (iii). 2), I note, first, that this law also has 
second difficulty. been variously explained, as is clear from the Gloss 
(on Decretum, Pt. I, dist. x1, can. iv). The most general and probable 
reply is that this law must’ be construed as referring to a custom not 
having the conditions laid down in the Decretals (Bk. I, tit. rv, chap. xi). 
This is the reading of it given by Jason (in addit. to Gloss, on Institutes, 
I. ii, § 9, word imitantur), where the Gloss advances a different explana- 
tion. The true meaning of the passage is that a custom 1s not of so 
great authority as to prevail in opposition to the will of the prince; 
and this meaning is indicated by the words of the same law, emer 
says: [The authority of custom is not slight, but] it will not —_ by 
its own force [so as to overcome right reason or positive law chest tis, 

by its own force and authority. This assertion 1s in perfect ‘will rer 
with the fact that custom may be such as to show that the will of the 
prince has been changed and this, either by the evidence that it Ad 
of such change, or by virtue of some law [in which the conditions, under 
which his consent is to be ed, are laid down]. LIL 

23. In reply to the third difficulty, St. Thomas says ¢ ae x ih 
The answer to the art. 3, ad 2), that a custom contrary to a aw can 


‘ : : cally 
Sabena. established by means of actions which are mo’ 
good, and that the custom will, therefore, be a S aishous — 


reason is that a human law can be disob Whenes,.if.sath 


when necessity arises in some particular ca 1 
Occasions oats hegre a custom is established through me 
contrary to that law, which proves that the law is not adyantageo' 


community and, consequently, abrogates the law. This reply is 


Can Custom Abrogate Human Law? 


in the Latin text—TR.] 


* [Supra, Bk. IL, chaps. ii and iii, pp. 372 et Se¢-—T8-] 
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Panormitanus. also suggested by Panormitanus (on Decretals, Bk. I, tit. xxxrv, chap. i 
Archidiaconus. no. 4); and his opinion follows that of Archidiaconus (on Deedee 


St. Thomas, 


Cajetan, 


1 _ F Bay 2 
le gee, the no acs mons that ifthe end or purpose of a law cates t0 avi fo ; 


tbid.). 


But this reply does not meet the difficulty. The reason is that 
those actions are not permitted except by way of epicikeia because of 
a present urgent necessity. But such acts do not establish a custom 
contrary to law, since they are not contrary thereto, nor do they evince 
in the people a state of mind in opposition to the law, as has been 
explained above; nor, again, can an action done in virtue of a custom 
arising from such acts alone be regarded as licit ; it will be such, only 
upon a similar occasion of need, in which case its justification is pro- 
vided for by epicikeia. But if those occasions occur so frequently as to 
prove the law to be useless, the law is abrogated, not by reason of the 
custom, but because it has been proved to be burdensome and of noeffect 
in itself ; or else it will cease because the end for which it was enacted 
ceases to avail generally.t. So St. Thomas himself says [I.-II, qu. 97, 
ee oe 2] that:-‘Such a custom shows that the law is no longer 


Secondly, St. Thomas replies [ibid.] that the law is set aside 
through custom when the latter has been so firmly established that the 
law no longer seems possible to observe in accordance with the custom 
of the country. However, should the matter reach this point, there 
would be not a real abrogation of law, but rather a cessation of the law 
through a change in the subject-matter. So great a change, however, 


is not always necessary for the abrogation of a law. For a law is often — 


abrogated if there is a concurrence of the circumstances descri 
above, and this, even if the law might be otherwise justly binding, 
provided the sovereign’s will has not tacitly intervened in one or other 


St. Thomas, therefore, in the solution he has given, apparently 
the cessation of a law can 


is admitted by Cajetan (on I.-II, qu. 97, art. 3 242) 


generally, the law ceases; not so if it ceases to avail only parccalar eases: 
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as it is by all other writers. Indeed, it is clear from what we have said 
that in order to effect this sort of abrogation, the customary actions 
will inevitably be bad at the outset because they are in opposition to 
a law which is binding, and this, apart from: any excuse or plea of 
ignorance. The reason why these acts are sufficient for abrogation is 
that, during the development of the custom, they concur not as a 
cause, but rather as an indication of the will of the prince or of the 
law; for they can be an evidence of his will even if they are bad. Again, 
the final result of such a custom is not evil, namely, that actions of the 
same sort may be done without fault after the abolition of the law; 
and it is to this that the prince consents when he abrogates the law. 
And so this custom, even though it is unreasonable in its mode [of in- 
troduction] and initiation, is not essentially such (since these acts can 
become licit) either in the issue effected or in the results that flow from 
it. The reasons are that the prince can, on the ground of such custom, 
prudently and reasonably abrogate the law; that when the custom 
has matured these acts are licit; and finally that the right to do these 
actions freely thereafter is a just one—for there arises, as it were, 
an absence of the law, or rather of the prohibition, which prohibition 
could be reasonably abolished. , ae 
a It is added by Cajetan cite) and Papers (ibid.) ee 

ough at the beginning those who act against the law comm 
fault, on their pnsccire 2 presume that the law has ceased to be 

849 observed for some reasonable cause. This certainly seems to be gener- 
ally probable, especially when the abrogation takes place by means of 
along-continued prescription. But I maintain that such a presumption 
as that is not necessary; for even though all the actions were bad, as 
being done counter to the law before the completion of the time 
Necessary for prescription, or before there has been a sufficient pre- 
sumption of a tacit will of the prince, nevertheless, when pret sb 
tive period has elapsed, or a suthcient manifestation of the prince’s 
made, the law (Jex) would be abrogated by force of law (sus) in rae 
or the tacit will of the prince. This tacit will of the prince is just, a 
the acts of the subjects were bad, as has been stated. It is to be 
that such a custom is not, on the ground that it brings about rogh = 
in this way, to be regarded as equivalent to a prescription—as 4 have 
shown in the First Chapter. bolished] 

25. Some will urge, however, that the law [that was a acne | 

Was reasonable (for this follows from the nature of law, and it is assum: cad 
ines that, in this case in question, the law is a true an 

valid one), and that hence the opposing custom os 

be unreasonable, and this not only because it has been a i 

acts that are bad, but because it tended to abolish a eo 

is would, then, seem to be a procedure contrary to reason; 


Cajetan. 
Panormitanus. 
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the two are direct contradictories, if one is reasonable, the other must 
be unreasonable. 


My reply is that the same argument was used previously against 


the express abrogation of a law, and it was then clear 
; : that such could be reasonable and just: hence the 
solution given there will serve for this objection also. Therefore, I 
maintain that the law [that is abrogated] is not reasonable in the sense 
that it is necessary, but only in the sense that it was adapted to bringing 
about certain effects: but notwithstanding these, the abolition of the 
law and the custom effecting that abolition may be reasonable under 
other aspects, which are also good and fitting. It is the usual case of 
two contrary probabilities: because one may have the advantage of 
a greater probability, the other is not therefore unreasonable: and this 


is especially so, because a comparison [between contr. robabilities 
usually leaves the matter in sakes e 280 


The solution. 


CHAPTER XIX 


DOES THE ABROGATION OF A LAW THROUGH CUSTOM ADMIT 
OF ANY EXCEPTION OR EXTENSION? 


_1. For the better understanding of the rule laid down in the pre- 
ceding Chapter, we must discuss some exceptions to it which are 
frequently advanced; and towards the end of the Chapter we shall see 
whether the rule admits of any extension. 


The first exception demanding attention has to do with penal 


laws by which the penalty is imposed by the fact of 
First exotica y which the penalty is im by the 

ie transgression. Thins; scantetcharetarve dG that a law 
of this kind cannot be 


of 1 abrogated by a prescriptive custom, even when 
it 1s a reasonable one, since any action counter to such a law is con- 
demned. as soon as it is done and incurs the penalty of'the law. 

This opinion is noticed by Giovanni d’Andrea and Panormitanus 
(on Decretals, Bk. I, tit. xxav, chap. i). Yet this exception has 10 

gh oh legal basis; it is contrary to reason, and therefore 
ere ? the above-cited authorities have rightly rejected it. 

ey do so because even’ a custom opposed to such a law can 

reasonable, as is self-evident; and it may, further, serve as a sufficient 


not adapted to the general conduct of the people, or when experience 
* evens — it is not profitable to ay vada the words and 
kind of lew a5 to other 2 it» chap. i, apply as equally to thi 


Finally, a confirmation of our argument can be drawn from the 
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example of the law (Extravagantes Communes, Bk. V, tit. 1, chap. i) 
which prohibits under censure any remuneration accepted for entrance 
into religious life; and yet through usage this prohibition has, according 
toa probable opinion, as we have elsewhere said, been wholly abrogated, 
This is also the view of Navarrus ([in Enchiridion,] Chap. xxvii, no. 
106), who gives other examples of this sort. = i 
The reasoning in support of the contrary opinion is of no weight; 
since, notwithstanding the legal condemnation of the action, and the 
fact that while the law persists, the penalty is incurred by the transgres- 
sion, it has actually been possible to nullify the force of the law through 
usage, either by a prescriptive and reasonable custom, or by the tacit 
consent of the prince. And when the custom has been thus validated, 
the act is no longer condemned by the law or liable to penalty. 
2. It is seriously doubted whether a custom can derogate from the 
penalty of a law, while leaving it still binding in con- 
tinction on the science. Some writers, in discussing this point, dis- 
above exception — tinguish between a law that imposes its penalty due 
shat must be nated. + actual transgression, and one that merely provides 
that punishment must be inflicted; and they assert of this latter ar 
that there may be a derogation from that part of the law which el 
with the penalty. This opinion is certain and generally seorpial . 
reason here is one peculiar to this kind of law: the penal section of suc 
a law instructs the judge, and is binding upon him; Sree just as 
derogation from other laws is ease - it is possible from this, 1n so 
far as it is a precept addressed to the judge. ; ‘3 
ikon de cscs (De Potestate Legis Poenalis, Bk. IL, Fee ee 
however, denies that this holds true of a law which mei “4 
a penalty or a censure ipso facto; and he cites the authority 0 a 
ensis (on Decretals, Bk. t tit.! xxxrv [, no. 1f and Tiraqueau in suppo: ; 
850 ofhis opinion. The latter, however, is aera another seattle 3 
shall prove shortly, Castro’s reason may. that if such alaw at << se 
abrogated, a fault is always committed in violating it; and that, t es 
fore, the penalty is always incurred. Thus, if ee eaAt icin 
penalty [attached toa breach of the law], of necessity it follows t ean 
tion of the law, since contumacy against the law pe 2 Std 
e same is true of the other penal effects that are inflicted by the 


itself; and hence there can never be a see — ane 


Tespect of these effects alone; nor, therefore, can 


A doubt and a dis- 


Togation from it in respect of the penalty alone. pea ants 


[of Castro’s assertion] might be drawn from the consideration that 


De Betti te deg ae in hhis comment on De Treuga et Pace (Decretals, E 
wxxiv) Revise] ‘contumacy’. The Latin word means 
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a custom would be unreasonable, since its tendency would be to allow 
offences to go unpunished. t 

3. Nevertheless, we must assert the contrary opinion, in agree- 
A penal law, even Ment with Panormitanus, Felinus, and commen- 


bigs edad 
wee wipso facta ‘ators generally (on Decretals, Bk. I, tit. xxx1v, chap. 


(Bk. VIE 


Chap. xxvii, no. 1 50), where other exam is ki i 
ager > ples of this kind of abrogation 

on be found. We ourselves daily observe the revocation of the 

penalties of law without the revocation of the laws themselves—as was 
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another, as is self-evident, and as is proved by usages And the prince is 
bound by the law, as to its directive force, even though he isnot bound 
as to its penalty. The Gloss (on Decretum, Pt: I, dist. 1v, can. vi, word 
consuetudine) is to this effect also, when it states that even though 
custom can sometimes release [the sinner] from the temporal punish- 


of the law had been established. : 

In reply to the confirmatory proof [for the contrary assertion] 
given above,? it is to be said that the only effect of sucha custom is that 
the punishment fixed: by the law is not at once incurred; but not that 


Ooch may be abrogated i). It is that also of Navarrus (De. Regularibus, i ment due to his sin, it cannot release him from the punishment of hell.* 

fe ae Commentary III, no. 55 [consilium 55], and in Enchiri- 4. I reply, then, to the argument of those who hold = 

ton, “hap. xxvii, no. 106). Refutati thesis, that so long as the custom has not been vali- 

The first proof of our assertion is inductive. In earlier times the bass of the cons dated by prescription, or has not prevailed in opposi- 

pe “ noe of — clerical order were made serfs at birth by the lw “ary argument. tion to’ the penalty, then it is true that the Setar is 

Pace a punishment for the incontinence of the father (Decretum, incurred by a transgression of the law.’ Nevertheless, it can arpa vse 

Kiatpeee rie es: ~ vili, can. iii); but this penalty was abrogated by =e Sas ttenigh the — 1s —— am pram —_ the pice ze 

oR een. a cigs — to attach to the offence, as gained ae eR a Teng tee nate eee. sadicate'the will 
es. escription, 

(Bk. TH, tit. tv, only chapter) sibideieate erent 52 bares of the ones ae knows of and re acre the non-observance or non- 

v gression, which have dapper easton stares aS ouch execution of the penalty; and this is, in a way, sufficient for the abroga- 

javarrus. law has continued in force, as may be seen in Navasras (Enchiridion, tion of the penalty—even though no custom opposed to the observance 


recently done by Clement VIII [on the Constitution of Pope Sixtus V]}! 
concerning that regulating the mode of receiving novices cia religious 
Institutes. And since derogation can be effected through the laws, it 


— effected through custom, as is clear from principles already laid 


the abrogation of the law. This is in accord with the words of the Gloss 


the superiors lacked power so to punish offenders and ought not to do 
so: it does not, therefore, follow that the custom 1s unreasonable. Tr is 
the same case as that in which the penalty of the law is not one incurred 
by actual transgression, but is to be imposed by the judge, where, even 
though there has been a derogation from the existing law to the effect 
that the judge is not bound to impose the penalty fixed by that lw, 
nevertheless, the new rule does not restrain him from imposing some 


(on Digest, L. xvi. 102): ‘For derogation occurs when a part [of the 


law] is removed; but abrogation, when the whole is annulled.’ There other punishment, if he deems it expedient. Otherwise, the custom of 


: b which we are speaking would be an unreasonable aco etewnaien 

1s no abrogation, as Navarrus rightly concludes (Consilia, Bk. 1, De Con- 5. Still, the above opinion, or distinction, app ‘s 

suetudine). The i : : 5 2 sense to an unreasonable custom opposed to a law, 
reason is that there is a parity between the force of oo ee 4 matter concerning which many jurists say that 


law and that of custom. Therefore, when, for any reason, the various is true, even though a custom of that kind cannot abrogate 
(on Decretals, Bk. I, 


the law, it can, users foes —— 
: This is the opinion e3 in three Glosses (on | , 
| tit. 1v, chap. vas be ‘bid. Tit. x1, chap. ii, word antigua, ie reply oe 
and on ibid., Bk. II, tit. xv, chap. i). It is also that given | rhea 
(De Consuetudine, Chap. xi, no. 33; to no. 8 of Section 1), where Rochus. 
treats this point at length. 
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with respect to one part of his law, whilst unchanged with respect t? * [Release from temporal penalty by custom must refer to a penalty inflicted by ise 
Tisiods Onions tution of Pope Sixtus V, Cum de Omnibus, regulated the reception of noviees into Re authority — Revise. : ee 
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Therefore, I maintain that the distinction between a law which 
imposes a penalty for actual transgression and one which provides that 
the penalty may be imposed by a judge, is relevant and useful here.t 
For when a penalty is imposed by the law itself, no abrogation of the 
penalty nor any derogation therefrom is possible through an unreason- 


able custom alone; for the consent of the prince to remit the entire 951 


punishment cannot be indicated by means of such a custom. Nor, 
again, can such a custom avail to diminish the penalty of a law, ifit is 
unreasonable in respect of that part of the law—for the same reasoning 
applies here, as I shall make ae immediately. However, when. the 
penalty is one that is to be imposed by a judge, the custom may afford 
im an excuse, at least, for the reduction of the penalty, for this is 
within his authority. 
6. Nevertheless, it is to be noted, in connexion with this thesis, 
eeticcm? that an unreasonable custom of a community is one 
ing, but a private custom of offence by an individual 
The first observa- is quite another. 
fot For the last-named custom cannot, of itself, have 
the effect of remitting the penalty, even in the forum of human 
law, but it rather increases it, because it aggravates the guilt, and 
is a form of violation which is especially detrimental to the common 
good. The above-cited authorities [, in setting up their thesis,] are 
thinking not of a private, but of a public custom. 
With respect to the latter custom, two other considerations can be 
The second obser. urged. The first is that it can be understood as 
vation, .__ €xempting from the penalty, or as diminishing it, in 
two ways: in one, through the abrogation of the law or by some dero- 
gation therefrom, at least as to that part of it which deals with the 
penalty; in the second, by reason of the circumstances of the customary 
actions, that is, because of the number of those offending against the 
Jaw and of the frequency with which the law is violated, there comes 
into being a Proper reason for the reduction or remission of the pen- 
alty, even if no derogation is made from the law itself. 
second consideration to be urged is, that a custom orgee 
fies. td observa. to.a penal law can be unreasonable in two ways. Firsts 
Lore by its transgression of the law as a whole ; that is, both 
by the commission of a fault against the provisions of the law itself, and 
y the remission or non-execution of the penalty provided in the law. 
Secondly, the custom can be unreasonable in so far as it isa transgres- 
sion of the law, but not in so far as it fails to carry out the punishment 
annexed to the law—as might be the case where, even though the 
malice of the transgression is admitted, the penalty is felt to be to 


crams the wellknown distinction between penalties Jatae senlentiae and ferendae sententiae— 
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or too little in accord with the people’s ways, or is one that 
sap aha to more serious transgressions for some other such os 
7. I say, then, that a custom which is unreasonable in its dipites 
What force an un- of the penal section of a law cannot establish a eg 
reasonable custom immunity from that penalty by the abrogation o' 
penal law], et Oho, proof is that it is impossible for an unreasonable 
custom to abrogate a law (Decretals, Bk. I, tit. tv, chap. my No arse 
can, therefore, in any wise, in so far as it is unreasonable, san: sare 
a law in respect of any part of that law to which it is contrary; - Pte 
is true of such custom in relation toa law as a whole, is ae. Sea 
respect to parts of a law. Therefore a custom, unreasonable in I 


as much to a law which provides that the penalty is to be imposed by a 


judge. : traries. 

We shall pe 238% our assertion by a iam gato chap part 
Every custom, in so far as it is reasonable, can prevail according to 
of the law against which the custom stands tata rosmmable in disre- 
the Decretals (ibid.). Therefore, a custom wi from the portion 
garding the penalty of the law will beable to roe Sec menais 
thereof that fixes the penalty; and this, even thong! 1 regard the 
completely the obligation of the a ai = ; 

me hi tion, unreasonable. pars ean 

vr This inference is fogiealy valid, both because the pfinciplé og 
which the argument rests is, with due propo air a that part of it 
because the useful portion of the esas oe. But in the case of the 
which is of no value when the two are Pe ebke from the transgression, 
law we are apes 5 os penalty ag a rince may justly give his 
as has been explaine: en, finally, the directive force 
consent to headend of the penalty, even — resumed to do so 
of the law remains unimpaired; hence, he is to De P 
when there exists a reasonable and presct! length of time. 
or one that has been tolerated for a sufficient 
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8. I observe, finally, that even if the custom is wholly unreason- 
In what way 2 cus. able as to both portions of the law, it may afford some 
reso si ‘excuse for the non-observance of it as a ifying 
o! parts, Clrcumstance—that is, when the law is not one i 
Peele, may ie which the penalty is inoased by actual wl 
the non-observance but one which provides that the penalty is to be im- 
Soe posed by a judge. And this, I think, is the sense in 
. € language of the jurists is to be interpreted. And this be- 
ors ear, first, with respect to individual offenders, from the fact 
from fs public custom made up of actions in violation of law, 
especially from such a custom when it is tolerated, there results some 
ignorance of the law whereby the offence comes to be regarded as less 
sete | bai if rit ignorance of the law, such an insensitiveness to the 
ess of the act as to lessen th, i E 
sequently, the liability to pubilednes em pemete 
a seme g the example of the violation of the law by great 
rsa of people presents a very strong temptation (as it were) draw- 
ne € transgressor on as by an object of vehement passion; and this 
. oe usually be accounted as a mitigating circumstance in in- 
na fu reg of the law. It is this kind of mitigation of the 
mm . ms i is udinenboee by the Gloss (on Decretals, Bk. I, tit. 1v, chap. 
oie ~ 2 _ - searpace in his comment on the same os 
. > i 
Chenuieaaee with some fullness by Rochus (De Consuetudine, 
in, with respect to the community in general, the multitude 
eeepc gives rise to the occasion eg failure n executing 
Les ty, for the reason that it is not easy to punish a whole multitude 
©. — scandal, or without causing great disorder and greater harm 
yo. ~ ERC either is it expedient to punish some, but not 
— since this also would give rise to scandal on the ground of 
uritism. Even when punishment can, for a particular reason, be 


to the same effect. 
9. Finally, a doubt may be raised in this context as to whether itis 


i Tiraqueau’ commen! 
- Stantins and Constans to Orphitus (P. V.), and it is found in 2 
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possible for a custom to cause a relaxation of the direct obligation of a 
penal law while leaving the obligation of the penalty 
intact, thus transforming (so to speak) a mixed law into 
one wholly penal in character. This point was touched upon by Tira- 
queau, in commenting on L. Si unguam, word revertatur,' where, in the 
twenty-fourth note on the distinction between a poena lata and a poena 
ferenda (no. 350), he rehearses the distinction applied by a certain 

tthieu in the Preface to the Constitutions of Clement [Universitati]. 
For when a law imposes its penalty automatically, Matthieu holds that 
even though the law itself falls into desuetude, the penalty for its viola- _ 
tion is incurred. And in support of his opinion, he [i.e. Tiraqueau,] 
cites Decretum (Pt. I, dist. x1, can. viii, Sext, Bk. I, tit. 11, chap. ii)? and 
Decretals (Bk. III, tit. xvii) without specific explanation. But J find 
nothing either in the laws cited or in the whole title that has to do with 
this question. Matthieu holds, however, that when the law is one 
which provides that the penalty be imposed by a judge, if the law falls 
into desuetude, the penalty is also abrogated. In support of this dis- 
tinction he cites a passage from Decretum, Pt. I, dist. rv, can. iti—which 
also proves nothing. Tiraqueau does not comment upon this opinion, 
but sends the reader to other writers whose names he gives. 

10. I can see no truth whatever in this opinion. For the custom 
to which the thesis [of Matthieu] has reference must be either one that 
The above reason is is inchoate and [therefore] insufficient for the abroga- 

nee tion of a law; or it must be one that is perfect and 
complete. The first kind of custom cannot, of itself, derogate from a 
law in respect of its primary obligation, as is evident from the prin- 
ciples that we have established in earlier Chapters, and from Decretals, 
Bk. I, tit. rv, chap. xi. Consequently, such a custom has no bearing on 
the present point, nor can it have any effect on the abrogation of the 
direct obligation of a law, norcan it do away with the obligation to pay 
the penalty of the law, whether that is imposed by the law for actual 
transgression, or is to be imposed by a judge. Tt cannot do so, because 
it has not the force to make actions done in violation of the law guiltless, 
Nor is it of itself sufficient for the abrogation of the penalty of the law. 

If, however, Matthieu is here speaking of a matured Steide 
must ask another question, namely, whether the distinction he lays 
down in his assertion with respect to the effect of customs parser | 
= direct obligation of the two kinds cee = te pentceme Tee 
as being an actual and necessary, or only a possibile one. : 
for—to. test its necessity—it does not necessarily follow that when cos 


abrogation of the direct obligation of the law has been achiev: 
os a aie i 


A doubt. 


Tiraqueau. 


Matthieu. 
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penalty imposed by the law itself is incurred through an action done in culpability. Nor is a custom causing such derogation unreasonable, 
observance of a custom opposed to the law. Indeed, the contrary is because there may be good reason for mitigating the obligation. 

the more probable consequence; for, with the cessation of the guilt, 12. Thus, it is possible that many civil laws—imposing fines, pro- 
the penalty then should also lapse—and this seems more frequently to 853 hibiting freedom of the hunt,! or the cutting of timber, or the carrying 
be the actual result. Nor, on the other hand, is it a necessary con- of certain articles out of the country—although in the beginning they 
sequence that when the direct obligation of the law has been abro- may have been directive in nature, can later, through usage, have 
gated, a penalty to be imposed by a judge should lapse; for the custom / become merely penal, and thus have changed their character. The 
can be such that it releases the subject from obedience to the law under reason is that they were treated as such in practice and it was only in 
the pain of guilt, without, however, releasing him from the obligation that way [, namely, by non-observance] that prescriptive customs were 
to pay a penalty for its violation—as I shall prove immediately. The established against them. 


tinction in question is, therefore, one without foundation. I added in my assertion, the qualifying note, ‘where the penalty 
“6 ¥ 


11. The difficulty, therefore, [set down at the beginning of Section does not essentially presuppose the presence of guilt’, in order to ex- 
9,] can be raised with respect to al kinds of penal len nie distinc- clude from this Soe Been ade censures are attached. For 
It is possible that HOR, and this, on the ground we have just stated, derogation is not possible from the obligation of laws which prohibit 
derogation may oc- namely, that when the adequate cause has ceased to under pain of censure incurred by actual transgression, unless there is 
Some tae oben: exist, its effect ceases to exist: therefore, if the guilt also a derogation from the censure. This is so because a censure in- 
ion of guilt, while due to the breach of the law is removed through trinsically presupposes guilt and disobedience, but such presupposition 
betes’ custom, the penalty which follows that guilt is re- is not implied in every penalty taken in a wide sense. Such laws, 
. moved also, whether it be a penalty incurred or a however, can be abrogated, either absolutely or merely in respect of 
penalty to be imposed; for, in the case of both, guilt is the adequate the censure, as Navarrus holds in his comments on the Extravagantes 
cause of the penalty. A custom established with any other intention Communes (Bk. III, tit. rv, only chapter) in the aforesaid Enchiridion 
would be unreasonable. P- Xxvii, no. 150). Sf od hess : 
Nevertheless, I hold that it is possible for a custom to derogate _ For the argument in support of the opposite view is of no weight, 
from a law with respect to the obligation of incurring guilt, whilst the “since, even though the action stands condemned by reason of the law, 
debt of the penalty remains in some cases, that is, where the penalty | and the penalty is immediately incurred by those who offended against 
does not essentially Presuppose the presence of guilt. This, I infer, is the law in the beginning, nevertheless, both the obligation and the 


Wavarres: the position taken on this point by Navarrus (Commentaria De Lege punishment, or one of them, can be abrogated by reason of a custom 


Poenali in Cap. Fraternitas, Decretum, Pt II ii, cha | 
. . r ? » Pt. I, causa x11, qu. 1, chap- * R ee 
=> ae is So by the tenor of his discourse as a whole a especially ) 13. A second [alleged] exception relates fee ares: apa 
x ea * the last number (consideration 3), which, even thou; hit 18 . on d eosipr:; many hold thas ee a besu: cane by the De- 
perfectly stated, gives sufficiently clear evidence for this prs redial CHE i This oe seer phe sf ceca ue 
a he law of the Church forbidding marriage 


and the tacit consent of the prince. laws. For 


even though it is not abrogated; and there can, therefore, be d } custom cannot abrogate the law 0: oie 

A F 3 5 e, be deroga- ga pers east ibid, 

ss om ty porn the ch acim he oma |< lg eigenen he Dee 
¢ Jatter remains in full force. But the imposition of a penalty, or 4 -xi, chap. iii), respecting the custom* p: : 


Persons who are spiritually related. No other reason, it would seem, 


- the law in question is an ; 
can be assigned for that rule except fie of Goines (on Covarnuvias. 


Therefor €; a law of a mixed character can be derogated from, in respect invalidating one. This seems to be the 
— oo absolute obligation, in such wise that it remains one 
urely pi nature. Nor is such an effect in itself unjust, sinc’ : 2enari for veneri-—REVISER-] : the beginning, as in the case of certain contracts; 
Mork ees a penalty, taken in its strict meaning, has pars ae only galing law ch pes napa costo epee eee ‘ 
Og 3 nevertheless, considerin it in a b: burden, or 2 laws were really disqualifying —REVISER- that Suarez was referring to 
civil penalty, that is, deri hotrprsn anfck iy the fopenadinr also appears in the 16:9 SO he ast istance Som castom, jst = ae 
Gentile was forbidden at first, by custom.—REviseE ] 
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Decretals, Bk. IV [De Matrimoniis], pt. II, chap. vi, § 10, no. 18),! and he 
cites [in no. 35] Driedo (De Libertate Christiana, Bk. X, chap. xi [Bk I, 
chap. xi}) in support of it. Sanchez [De Sancto Matrimonii Sacramento] 
refers to many others who favour it also. 
These writers, although they are apparently speaking specifically 
on the subject of matrimony, do, however, infer from that matter a 
general igs) namely, that a custom cannot qualify a person whom 
the law has disqualified; but every law invalidating a human action 
disqualifies persons for that action, or for entering upon the contract 
referred to, as wasaffirmed by the Council of Trent(Session XXIV, in the 
decree De Matrimonio), and as we have noted above in Book V.2 ‘There- 
fore, if a custom cannot qualify a person who is disqualified, so it will 
be unable to abrogate a law with this invalidating effect; for by 
abrogating such a law it would qualify the person. In confirmation of 
this proof, it may be said that an invalidating law renders a person in- 
capable of performing the act with which the rule of the law is con- 
cerned; and a custom cannot cancel such an incapacity of a person. 
This is the common opinion among jurists. It is also that of Felinus 
(on Decretals, Bk. II, tit. xxv1, chap. xi), of Decio (on Decretals, Bk. Ul, 
tit. 1, chap. xiii, no. 12 [Bk. II, tit. 11, chap. xiii, no. 1 3]) and of Aimone 
Cravetta (De Antiquitatibus Temporum, Pt. IV, § 3). And a proof for 
this opinion might be drawn from experience, that is, from the general 
practice in regard to irregularities, censures, and other like canonical 
impediments, which cannot be removed by custom. 
14. Nevertheless, neither is this exception, in my opinion, to be 
This exception also 2dmitted, because the Decretals (Bk. I, tit. rv, chap. xi), 
Tat ef be admit- ‘sets forth a principle of general application when it 
says that a human law can be abrogated by'a custom 
that fulfils the two conditions there stated. But such’a law, even 
though it makes an action null and yoid, is still a human Jaw. 
fore, if a custom; contrary to this law, fulfils these two conditions, it 
abrogates the law; if, however, it does not fulfil these conditions, it 
effect no exception to that law: To say that there cannot be a reason 
able custom counter to an invalidating law, is arbitrary. For sucha law 
can be abrogated for a just reason and is often so abrogated, as is evident 
in the ancient law prohibiting marriage between persons related within 
the fifth degree, which has now been abolished.3 A custom, therefore, 
contrary to an invalidating law of this kind can be reasonable of 
the same basis, and consequently can also be either prescriptiv®, 
if it endures for a long time, or it can indicate the tacit consent 
is rae eee twerp, 1627, Tom. I, pt. 1, chap. vi, par. ro, no. 355 reference to Dest 
deen a ee 
a o> the Una oad Oe eee eee eed MN, At presenty 


854 Decretum, Pt. I, dist. xxxi1, can. xiii, art. 2, [ad 2, no. 10)), 
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«s the prince, if he has knowledge of it. It can, therefore, abrogate 
alaw. 

A confirmatory argument can be drawn from the admitted prin- 
ciple that a custom can establish an invalidating law, as we haye shown; 
therefore, it can abrogate such a law. The validity of the argument is 
clear from the fact that the principle is the same in both cases, as is 
admitted by Covarruvias (sbid.); for the consent of the prince 
is manifested by the custom for either effect, and in both it is 
possible for the subject-matter to be just and reasonable, as has been 
explained, 

This opinion is set forth in the Gloss (on Decretum, Pt. I, dist. vim, 
can. vii, word consuetudinem), which states that an ineligible pene 
may be made eligible by custom; that is, by the abrogation of the law 
through which he had been ineligible (Decretum, Pr. I, dist. xit, can. 
viii). The same view is held by Innocent (on Decretals, Bk. IV, tit. x1, 
chap. i, at end), where he is speaking on the subject of matrimony, and 
of the diriment impediments [thereto], which are those that are chieflya 
matter of doubt. This opinion is followed also by Tor 0 we 
ensis (in Summa on Decretals, Bk. IV, tit. x1 [rubric, x1, no. 6), by 
Gabriel ([on the Sentences] Bk. IV, dist. xlii, qu. 1, art. 3, doubt 6 
[sole qu., concl. 9, doubt 6]) and by Sanchez (De Sancto Matrimonis 
Sacramento, Bk. VII, disp. iv, no. 4 [nos. 6 et seq]. 7 sie 

This also is clearly assumed by the Doctors in their assertion a 
it is possible for a custom to derogate from a law, which gives not only 
accidental, but also essential form and solemnity to an action, even a 
case where that form and solemnity have been established by potas aw. 
This is also the doctrine of Rochus on this point (De sn 

. Xi, sect. 2, nos. 34 and 35), where he gives certain other examp! 


om. matter. ra aer 
15. My reply to other arguments set forth for the opposite view 1, 
fisent he rt a the first Bs that the authorities Vactoys ps 
Posing arguments. the impediments which make marriage Inv: : gus 
be annulled by custom, are not formally in opposition to “3 : Sian 
arguments are based not upon the general principle a a sealaes 
law cannot be abrogated by custom, but upon the sp Se jar 
such a custom in the matter of matrimony, which os eos a 
is that this custom is, of itself, essentially evil am Debi a 
or, at least, that it has been condemned by the law. Ss s aye 
their view thus qualified should be with relation to the 

subject matter of matrimony; but we shall have something to say * 
ion with the next alleged exception. 


general way on this point in connexion wit aie eg 
It is, however, improbable that those writers who soe me 


trary view have thought that every custom 


Covarruvias. 
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Two ways con- to become, through custom, again qualified, in either 
von tag ote 2 of two ways. First, through 48 brs atic of the legal 
legally qualified, Tule by which his disability was brought about; and 
Se ga this, we repeat, can be effected through custom. For 
if that disqualification be a penalty, it can be removed; just as the 
penalties imposed directly and ipso facto by other penal laws can be 
abrogated, since the principle involved is the same. If, however, the 
disability Is not a penalty, but is imposed because of something unbe- 
fitting, or for some other just cause, then we must determine whether 
this unbefitting factor or caus€ continues to exist, or has disappeared. 
For in the first situation, the custom would be unreasonable, and to 
that extent ineffective; but in the latter, it would be possible for the 


custom to derogate from law, and bring it about that such disability _ 


pes no eers be contracted. : 
_A second view might be held on this point, namely, that 2 n 
lacking qualification or capacity can have his dinsbility renova 
prescription if he gains by the qualification he lacks, without derogation 
from a general law. But this mode would seem to be an impossible 
one. It has, however, no bearing upon the matter we are discussing, 
since we are concerned not with prescription, but with legal custom 
properly so called. The argument indeed confirms what we have said 
earlier about the impossibility of the derogation from a law by the 
private usage of a single person; for it makes it clear that a prescrip- 
tion cannot be established against the prohibition of such a law. 

17. And taken in this sense, the principle or axiom of the jurist’; 
to which we referred in our discussion of the last exception! is valid, a8 
In what sense the is clear from the Decretals (Bk. I, tit. 1v, chap.iv),which 
pore opinion is to they cite in illustration of it. For simple priests can- 
: araey not, by means of custom of any sort, acquire i 
to administer the Sacrament of Penance, since, notwithstanding any 
enim the or ancient custom whatever, the divine law denying them 
=~ right always remains unaffected, and no human custom can pre 
vail against it. The same is true in respect of the positive law; for 0° 
beep peers person—for example, no illegitimate person—can, 

own custom, obtain by prescription a removal of his disability. The 
reason is that the invalidating ecclesiastical law [in that case] always 
ide alte nore orn ted oni 
minister the Sacrament of Penance Aston pein ot estes eee would have 
f pted administration, outside the danger shoe 260 


Ly 


icti being a positive grant, cannot be presumed. 


[Bk VII 
law is unreasonable; and this, both because such custom is not always 
found condemned by law—as is evident—and, again, because it cannot 


be held with any probability to be so merely in the nature of the case, as 
I have shown. 


16. We must add that a person legally disqualified may be held 
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remains in full force, even though a general custom can effect a deroga- 
tion from such a law. Thus, the argument for the contrary opinion! 
based upon an induction from the fact that custom cannot remove 
censures and the like, is of no avail against our thesis. For a custom 
cannot effect the removal of an excommunication without absolution, 
solely through some usage; but by derogating from the law which 
established excommunication as a penalty, can bring it about that this 
penalty is no longer incurred.? The same principle holds in respect of 
similar impediments. ibe 
18. The third exception relates to a law which not only enjoins 
certain actions, but also prohibits and forbids every 
custom of an opposite nature, and invalidates any such 
custom, not only past, but future. aie : 
For the discussion of this exception it will be necessary to dis- 
The three distinc. tinguish three things, as we did in an earlier chapter, 
tions to be made. namely, the revocation, the prohibition, and the repro- 
bation of a custom. a 
For it is certain that, in — seats Te ofa pus 
; by a clause attached to a human law, does not preve’ 
foced teeta: ‘hs possibility of derogation from such a law, by 
sation of a custom. means of a subsequent custom. The reason is that the 
law does not prohibit a custom in the future, as we proved above. 
Therefore, notwithstanding the revocation of the past custom, xbu4 
ible for a subsequent one to be just and reasonable as being one that 
ecoue been forbidden, and is not in its character essentially bad or 
lacking all reason: to assume that it must be such would be gratuitous, 
855 Therefore it can, byrunning the proper time, be established by pr carte 
tion, whether the legislator has no knowledge of it, or whether, having 
knowledge of the custom, he tolerates it in such wise that his tacit con: 
sent is made manifest. Thus, such a custom can have the force of a 
gating that kind of law. And so,commonly, exception Is not made in the 
case of a law of this sort, as is evident from the previous cetares - 
from what is said by Covarruvias (in Variarum Resolutionum, : «it 
chap. xiii, no. 4). Reference may be made also to the discussion 0 
point by Burgos de Paz (Law 1, Tauri., DOs. 464 and 479). os 
19. But in the case of a law forbidding every custom of a contrary 
What effect the pro. Hature,-even for the future, it might et eine 
peiion of « custom exception [to = rule] is highly probable [for 
following reasons}. ay 
First, because the poe in question, by the very fact that Me: 
The first argument. specifically prohibited, would seem to be . 
yi Tpapreritatecgs 13, subres B- 618.—TR] isa positive exercise of jorisdiction, and, ther=- 
fore, no custom could ener take the place of such a positive act.—Revisee] 
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Burgos de Paz. 
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— pan ners be validated by Prescription, and so, can never 

Secondly, because otherwise those words of the law which forbid 
The second argu- a future custom would have no meaning. This is clear 

: _ from the fact that the actions by which the custom 
could be established or set on foot, quite apart from the clause in 
which a future custom is prohibited, have been forbidden by the pro- 
visions of the law itself; the Tepetition of such actions is, therefore, 
pt stag Sasa also. Therefore, for the prohibition of a custom 

ct, words were not necessary. They were, the: especi- 
ally intended as forbidding a conaii of lame unless ae regard 
them as superfluous. Therefore, they either effectively prohibit this 
custom, so that its establishment in opposition to the law is impossible, 
and our thesis is established; or they do not produce this effect, and are 
meaningless, since, in that case, they add no force to the prohibition of 
the custom, and there is no other moral effect that they can have. 

dly, because, in the case of customs of prescription, by the very 
po rer fact that the law forbids that a certain thing can be 

: : claimed by prescription, it is impossible to secure its 
oie by any custom whatever (Digest, XLI. iii. 24). So, also, 
ke ‘ sig ye that the law forbids any custom which is contrary to 
bys - ih ne ectual result is that no custom can become prescriptive 

20. Fourthly, because.a custom cannot abrogate a law save by the 
The fourth argu- sorte Sonwtat of the prince, as has been said; this con- 

Sent, however, cannot be presumed where the legi 
lator expressly withholds his consent to a intone = bya > obibasee 
of such custom incorporated in his law. Therefore, ... 

Fifthly, bn if the aries should declare that a law or 4 
wre Privilege can not be abrogated, unless by his express 
Rae i _ consent, that law or ci could por annulled 
on gn Ais tacit consent. But he does that precisely when he forbids 

e ocinetien of any custom contrary to his law. Therefore, . - - 
inally, because it is possible for a lawmaker to make void future 
The final argument, COMttacts: therefore, he will be able also to make in- 
vses valid a future custom; and this is his intention when 
fe rbids such a custom, otherwise the prohibition would be, as We 

ve contended, a useless one. Therefore, .. . 

= This exception! ls indicated in the Gloss (on Sexi, Bk. I, tit. % 
P- i); it is also found much more clearly stated in another Gloss 


856 sovereign or his successor has come to a knowledge consented to it, he 
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(word consuetudo, Qu. 6), by Angelus de Clavasio ([Summa, Con- 
suetudo,| no. 9), by Baldus and by Bartolus (in Tract. De Dotibus, Pt. 
VI, privil. ii, nos. 18 and 19)! and finally, by Soto (De Iustitia, Bk. I, 
qu. vii, art. 2, words Hoc ergo memoriae). The same was apparently the 
view of Covarruvias (Variarum Resolutionum, Bk. III, chap. xiii, no. 4), 
and of many other authorities to whom he refers. : 

21. Nevertheless, I hold it as the more arr opinion that, if 

js »4:,._ the law does no more than prohibit a future custom, 
a bes cxten and doce not reprobate it, ieee custom which 
by the law does not “has the effect of abrogating the law may be introduced. 

This is the doctrine of Navarrus (in Comment. De 
Alienatione Rerum Ecclesiasticorum ac De Spoliis, § 14, 
no. 8), a doctrine which he drew from the Gloss (on the Constitutions of 
Clement, Bk. I, tit. m1, chap. viii). Vazquez (on I-II, Disp. 177, last 
chap.) holds this opinion also, as does Soto but with some qualification. 
B. Medina (on I.-II, Qu. 97, art. 3) and Gutiérrez (Practicarum Quae- 
stionum Civilium, Bk. III, chap. xxxr [quest. xxxi]) agree with this 
teaching also. Covarruvias [V ariarum Resolutionum, tbid. | and others do 
not oppose it, although they do not state it in so definite a way. 

The reason for our conclusion must’ be gathered from the fore- 
going discussion: namely, that, despite a legal orgene of that kind, 
It is possible for the subsequent custom not to be an unreasonable one, 
as we have demonstrated. And since the condition as to the reasonable- 
ness of the custom can be thus fulfilled, so also may that which relates 
to the sufficiency of its length of observance. And this either By pre- 
scription, where the prince has no knowledge of the custom, or by an 
observance sufficient to indicate the tacit consent of the prince in ae 
where he has knowledge of and tolerates the custom. principle 1s 
obvious, and has been sufficiently proved above. seicads ion 

Such a custom can, therefore, bring about the abrogation of t 
kind of law in two ways. It can do so, first, when the Ser ist ak 
able and prescriptive, by the operation of the principle lai setts vies om 
Decretals (Bk. I, tit. 1v, chap. xi); for no sound reason — e | wested 
not applying it here, the law in question being a human "sw, on 
strictly it may prohibit a future custom. Or again it pend at en ‘. 7 
for this effect, on grounds of natural [as distinguish es < : 
Teason, when the prince has had knowledge of it and it has Hing a : 
sufficient time to be evidence of his tacit will, for his will has the po af 
to-effect the revocation of the earlier law, notwithstanding can Ba 
hibition embodied in it. For this very ae of a pe: = 
issued solely from the consent of the prince; an\ oP bas Siheoaad te 


custom [prohibited by the law], and has tacitly 


* [Digest, Bk. XXIV, chap. i in Bartolus, Prima Super Inferite, nos. 38, 15-—Rnse™] 


Rochus. 
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changes his former will, and in so doing abrogates the prohibiti law 
completely. A confirmation of this Peco will follow en thé seed 
tion of the arguments! offered in support of the contrary opinion. 
22. The first [of the six arguments alleged,] we deny, for the fact 
The answer to the that a custom is unreasonable is one thing, but that it 
ee is forbidden is quite another: a custom can be pro- 
hibited even when it is not unreasonable; and again, a mere prohibition 
taken by itself does not make a custom unreasonable, as I have demon- 
strated above, 
My reply to the second argument, which is not so easily di 
The answer to the of, is that the first effect of the legal prohibition is 
secre ererupest : that in the case of doubt—where, that is, the contrary 
is not clearly evident and established by proof—the custom is presumed 
to be unreasonable. For since the superior has specifically prohibited 
the custom, it would seem to be clear that he has done so because he has 
judged it to be an unreasonable one. This, I have said, is especially 
true when the matter is doubtful, as can be seen from the arguments 
offered by Rochus Curtius (De Consuetudine, Chap. xi, sect.7,no.24). A 
second possible: effectofthe prohibitionisthat the governorsand guardians 
of thelaws will be more vigilant, and will not permit thecustominquestion 
tobeintroduceda second time. A third is that the subjects of the law are 
probably, because of this specific declaration of the superior’s will, 
bound under an especially strict obligation to abstain from the following 
of that custom. The fourth and chief effect of such, prohibition may 
be this, namely, that the custom will never, or only very rarely, be able 
to effect a derogation from the law, save after a long period of time 
and the establishment of a legal prescription, since in a shorter peri 
the consent of the prince can hardly be presumed, even if he has know- 
ledge of the custom, or, at all events, many more circumstances must 
be present and a much longer time than ordinarily is necessary for 
justifying a presumption of the superior’s will as favouring a custom in 
Opposition to such a law; the reason being that he has expressly and 
specifically declared a contrary will in the prohibiting clause of his law. 
It isin ie sense, I believe, that Soto’s opinion on this matter is to be 


underst: 

23. The logical nexus of the demonstration in the third argu- 
ment [Section 19, at the end] for the opposite view is denied.? For i 
the case of a true, Private prescription, the will of the prince is never 
qe, answer_to the Presumed to have changed; nor is there any legal rule 

Seument. that could give justification for the prescription thus 
prohibited by the law; but the custom at present pits discussion has 


* [In Sect. 19, supra, p. 621—Tr.] 


2 [For the i it iptis 
pial sti soc bei Te] 2? Patity between a prescription property socalled nd 


ne 
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always the support of the law which gives validity to a reasonable and 
rescriptive custom; as well as that of the principle of natural reason 
which gives the same effect to a custom sufficient to manifest] the tacit 
will of the superior to derogate from the law previously in force. 
In reply to the fourth argument, I deny the minor premiss. For, 
The answer to the even though the princehas expressly prohibiteda future 
fourth argument. — custom, he is free to change his will; moreover, he has 
never withdrawn its force from a prescriptive custom that is reasonable. 
The major premiss of the fifth argument is true only if the prince 
The answer to the holds firmly to his purpose; but he is free to change 
Sith argument. his mind [, in which case the argument fails]. Again, 
just as express derogation from laws carrying a prohibiting clause is 
made by terms that are (as it were) retroactive, as by derogation froma 
law by the special clause: ‘Even if the law have such and such a clause’ ; 
or, again, by derogation in a general formula, as: ‘Under whatsoever 
form of words the law was enacted’; so, too, in custom, all this retro- 
action and derogation is implicit, inasmuch as the custom manifests the 
final will of the prince which can prevail in opposition to every former 
law. The minor premiss also of this argumentation can be denied, for 
to forbid the introduction of a future custom, and to rule that a law is 
not to suffer abrogation except by an express act, are not prohibitions 
of the same force. ! : 
With regard to the sixth argument, it can be denied that this pro- 
The answer to the hibition [of a future custom] is equivalent to an in- 
Sixth argument. —_-yalidation. The reason is that without invalidating the 
custom, the prohibition can have other effects, as we pointed out in 
our reply to the second argument.! To the objection that at times the 
word ‘invalidate’ is used in these clauses—as is to be seen from the 
above-cited Extravagantes Communes (Bk. I, tit. 111, chap. ii)—I answer 
that an invalidation of this kind always depends upon the will of aT 
Prince; and that, therefore, since a custom can in the final issue be 
evidence of a contrary will on the part of the sovereign, a custom ca, 
the invalidating clause notwithstanding, have its effect in that way in 
is case also—as we have shown in our demonstration that an invalidat- 
ing law can be abrogated by custom. : 
a 24. Coming Be to ce third principal point? of our present 
inqui is. whether a custom can annul a law 
How custom re. Wquiry, that is, w: mae 
Probated by a law that reprobates it, I assert that a em - 
Sa Prevail against cannot abrogate 2 law of this kind unless o 
a been so great a change in the circumstances that ae 
is certain evidence that this new situation has made the custom — = 
a different character, An abrogation of this kind is not, ther: 


Teal exception to the rule that we have laid down. 


* [In Sect. 22, supra, p. 624—Tr.] 
1369.74 s 


2 [Cf Sects 18; supra, p. 621 —TR] 
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Panormitanus. 


Covarruvias. 
Sanchez. 
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The first member of our thesis is the common teaching on this 
point. There is little or no dissent with respect to it, as is evident from 
the opinion of Panormitanus (on Decretals, Bk. II, tit. xxx, chap. ii, 
nos. 7 and 8), and from that of other commentators on that Chapter. 
It is found also in the Gloss (on Sext, Bk. III, tit. iii, only chapter, 
word improbantes taken with the word receperit) and others on that 
chapter. This doctrine is followed by Navarrus and Covarruvias (supra, 
p- 623), and many other writers to whom they refer. Tiraqueau also 
defends this thesis in De Utroque Retractu (in Preface, Nos. 18 and 19). 

The basis of this opinion is that such a custom is always unreason- 
able, as has been proved above; and that it can never, therefore possess 


the conditions for an effective custom laid down in Decretals, Bk. I, 857 


tit. 1v, chap. xi, nor can it be sufficient evidence of the tacit will of the 
prince. 

The second part of our thesis is generally received doctrine, also. 
Covarruvias gives numerous references to writers who defend this 
opinion; and Sanchez, many more (De Sancto Matrimonii Sacramento, 
Bk. VII, disp. iv, no. 14). 

The reason here is also clear: the law does not always reprobate a 
custom because it is intrinsically evil; it may do so because of some 
[annexed] danger, or because such condemnation is judged to be ex- 
pedient under the circumstances in order to preclude certain 
detrimental to the well-being of the commonwealth or of the Church. 
In matters of this kind, it frequently happens that a custom which at 
one time is reasonable, is not so at another; and so, a custom unreason- 
able in one set of circumstances may not be so in another. Therefore; 
if the latter kind of reversal occurs in the case of a custom reprobated 
by law, the custom, notwithstanding the condemnation, ceases to b 
unreasonable: and this, either because at this later time the custom is, 
practically, not the custom mentioned by the law, or, because the 
portion of the law containing the condemnation has completely laps 
in its entire application, and so, too, its effect has lapsed. ‘This law cat, 
therefore, now be abrogated by the custom in question. 

The third portion of our thesis is, then, easily proved; for the 
custom derogating from the law is, under these circumstances, always 
a reasonable one; and a custom is never incapable of producing 
effect, except when it is either unreasonable, or has not been validated 
by legal prescription, or when it is insufficient as an indication of 
of the prince. There is, therefore, in the abrogation of this kind of law, 
under these conditions, no exception to the rule that we have laid down. 

25- A fourth exception to that rule is maintained by many cao 
The fourth excep- ists: namely, that no law [of the Church] 

Soe matters connected with the Sacraments can be abro- 
gated by a prescriptive custom, : 


Chap. XIX] Does Abrogation of Law by Custom Admit of Exception? 627 - 


The first proof in support of this thesis is drawn from the Decretals 
(Bk. I, tit.x1, chap. ii), where a custom allowing the promotion of candi- 
dates to Sacred Ordersoutside Quarter tense! is findeianed: The second 
is drawn from the Decretals (Bk. IV, tit. x1, chap. iii), where similar cus- 
toms are reprobated; and the third from (zbid., tit. x1v, chap. v), where 
another such custom is rejected. The fourth is from the Constitutions 
of Clement (Bk. I, tit. vi, chap. iii), wherein is confirmed a custom 
touching the age of those who are to be raised to Holy Orders, a custom 
which had been introduced in opposition to the ancient canons, thus 
indicating that the custom could not have prevailed unless the Pope 


himself had confirmed it. Whence Hostiensis (in Summa, on Decretals, Hostiensis. 


Bk. IV, tit. xx1, no. 2 [no. 3], at end) and some others hold that in 
these matters no custom can prevail unless there has been a law ex- 
pressly derogating from the previously existing law. Others prefer the 
tule which requires at least a knowledge of the custom on the part of 


the Pope and his tacit consent. Thisis held by Richard Middleton (on Réhard 
the Sentences, Bk. IV, dist. xx11, art. 3, qu. 2) and by the Gloss, together Gloss. 


with the comments of the Doctors (on Decretals, Bk. IV, tit. xx1, chap. 
iii). It is defended also by many other writers whose names are given 
by Sénchez. d 
26. Nevertheless, even-this exception is not necessary: and this, 
The above excep- for the reason that the laws cited give no ground for it. 
tion is rejected. Again the rule of Decretals, Bk. I, tit. 1v, chap. xi, is of 
general application; and there would seem to be no sound reason for 
ing an exception in our present case. This is the view of many of 
the authorities whom I have cited above, and these deny in general the 


hecessity of the prince’s knowledge for this effect. De la Palu is especi- Dela Palu. 


ally clear upon this point ([on the Sentences,] Bk. IV, dist. x11, qu. 3, 


art. 1); and thereon also (Supplement to Gabriel on the Sentences, thid,, Gabriel. 
vax 2 art. 2 [sole qu., aeak é . SAnchez holds this opinion and cites for Sinchez. 


it the authority of many other writers (De Sancto Matrimonii Sacra- 


mento, Bk. I [Bk. VII], disp. lxxxii, no. 20). Navarrus enlarges on this | Nevarus. 


Point (in Enchiridion, Chap. xxii, no. 83 [De Benedictione Nuptiarum), 
whe ne censures Rochus for his doubt on this point (De —— 
Chap. xi, sect. 4, no. 27). Rochus, however, inclines sufficiently to - 
opinion, and confirms it, but wishes to dissent modestly from 

opinion of the ancient Doctors. 


Navarrus develops his proof of on : 
Decretals, Bk. I, tt. xz chap. it [Consilia, Bk. I, Consilinm de Temporibs 


iensis cited for his thesis. Hostiensis 


Ordinationu , pp. 94 et seq.], which Hostiensis i 
soe 205, vn as ae the ancient custom spoken of in 


that law is shown to have been valid up to the time of its revocation 


ae ‘Weeks, on the 
* [That is, the quatuor tempora, the beginnings of the ecclesiastical seasons, called Ember 
Saturdays of which Sacred Orders could be bestowed.—Revisee.] 


this assertion from the same Navarus 


Gloss. 
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by the law, by the following words: ‘Were it not for the great number 
[of ordained men] affected, and were it not for an ancient custom of the 
country, the persons who have been ordained in this manner ought not 
to be allowed to exercise the ministry, which they have received.’ The 
Gloss here (on word antigua, near the end) understands the word 
ancient’ as meaning a reasonable and prescriptive custom, and that 
[such a custom] had established an excuse from fault, even in that 
matter. Thus, the first argument for the contrary thesis" is answered. 
A confirmation of our refutation of Hostiensis’s proof is to be 
found also in the words, ‘unless there is a custom of the Church [to the 
contrary] (Decretals, Bk. IV, tit. x1, chap. i), where the reference is to 
a matter touching the Sacraments. It is true that the custom there 
spoken of is one not directly counter to a preceptive law, but one 
Superior to it, or counter to a permissive law. But surely, if it is possible 
for a custom to introduce a new law and obligation in matters relating 
to the Sacraments, there is no reason why it cannot abrogate laws relat- 
ing to such matters. 

_ We have here the principle for the refutation of the second and 
third arguments, of our opponents. For those laws do not assert that 
the customs in question could not be valid because they dealt with 
matters relating to the Sacraments, but because they are either judged 
to be unreasonable, or are reprobated for causes that were just. 


On the other hand, however, the answer to be given to the fourth 858 


argument, that drawn from the Constitutions of Clement, is that the 
custom there referred to was confirmed, because the Pope wished to 
give it his express approbation, and not because it could not have pre- 
~— antecedently against the ancient canons without such appro- 
ation. 
27. Whence my final conclusion is that the rule we have give® 
ee at Suffers no exception; since, besides those we have con- 


the beginning of sidered, no other objections that might be valid against 
exception. 


our thesis suggest themselves, nor do the Doctors 
mention any. In any case, the principles we have set 


forth would seem to apply with like effect against any other such 
exception that 


- might be brought up. Hence, Navarrus (Comsilia, 
Bk. I: De Maioritate et Obedientia, tons. iii) rightly observed that, 


‘every custom of a reasonable and prescriptive character is valid against 
ee human law whatever’. The addition of the words ‘every’ and 
whatever’ sufficiently signify that in his opinion there is no room for 
an exception. Finally, 
standing and general in character, is stated by the law as not prev: 
over a law, a reason is always given for this rejection of the custom: 4 
that it is unreasonable or a corruption of law, or the like. This is pro“ 


whenever a custom, even though it is of long 


* [In Sect. 25, supra, pp. 626-7.—Ta.] 
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that a custom which is reasonable and a a sufficient antiquity lacks 
nothing for effecting a derogation from a law. : 
2 It walicecant eee whether our rule admits of any 
Of the extension of eXtension, or enlargement. But on this point the 
coves jurists generally, even though they admit extension in 
the case of a custom outside the law, lay dowsi the rule 
trary to law can be that a custom contrary to law and abrogating it 1s not 
extended is denied + be extended. This is the view of Abbas [ ie. 
Page Panormitanus,] (on Decretals, Bk. I, tit. rv, chap. ii, 
last no.), as well as that of Innocent on the i 
law. This opinion is developed at length by Jason also (on Digest, , 
ii. 32 [, nos. 14, 21]). Rochus gives the question extensive srestmneat 
(De Consuetudine, Chap. xi, sect. 4, from no. 7 t0 na. 23), Wl 


he sets down nine conditions [under which this rule poy eee 


farth id here. 
ray ae taneiaat beet the geogod Leogre neg Z 
n 
What effect has a CUStom contrary to law ¢a' ‘- 
aoe: conteaty troduce new contrary : 
at e ns pie be abolished in such a way that it 
merely ceases to exist; that is, in su ; 
In this case the acts specified by it are ae! ‘or’ - 
hand, are actions contrary to it prescrib d. -_ : EO 
abolished by (as it were) a contrary disposition ; pi A aca 
the abolished law forbade is enjoined, or an arco aap Wee 
under the earlier law is forbidden. I hold that bo 
can be introduced by legitimate custom. 
‘The proof of this assertion is that both these effects are possible 
Solution. through the agency of written law: they are, therefore, 
= [Set forth at the beginning of Chap- xviit—Te] 
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equally so through custom. Likewise, a custom can be-established in 
opposition to an existing law, for any one of the above-named reasons 
and purposes, and, at the same time, it may be reasonable and validated 
by - re a prescription. 
. “order, however, to clarify our notions concerning this prescri 
be a remains the further question whether these poe oftectagee 
oats uced simultaneously, and through one and the same custom, or 
: ether they must be brought about only successively. That they can 
E brought about successively is very obvious. The reason is that the 
w can be first abrogated in a purely negative way by a legitimate 
a and this, with the sole purpose of removing the obligation; and 
S erwards the custom may be continued to be observed with the object 
of establishing a law. This continuance will be, in effect, a wholly new 
oon for from the time when the abrogation of the law occurred, 
the custom has been a custom not contrary to the law, but outside 
~— law. As such, then, it will have to run for another period in 
er to establish a law 3 that period, however, need not be greater than 
he usual long time which suffices for the introduction of custom out- 
side law, 
30. The point of the question is, then, whether both of these 
A difficulty. rea can be accomplished at the same time, and by 
: € same actions. It would seem that this is not 
possible, for the reason that so long as the existing law stands in opposi- 
tion, it is impossible for another to be introduced, since the express 
car of the prince cannot be in contradiction to his tacit consent. 
oe : sa be is necessary that the law previously existing be abrogated, 
or - 3 t another may be introduced. It is, therefore, set down in 
jcc ce ae (Pr. I, tit. ii, law 3) that it is not possible for a usage 
ee ieertegg to establish a new legal rule, unless the earlier law be 
Nevertheless, I maintain that a law may be annulled, and its con- 
pad established at the same time, and by the same seas The p 
=e A @ custom may be reasonable in both respects, and be observed 8 
“1 ane intention of bringing in both at the same time; it can there- 
maracas has run a sufficient length of time, be validated either by 
prescription in Tespect of both its effects, or be evidence of the tacit 
Fez of the prince with Tespect to both. 
: iit caisson proof ofthis conclusion is that by one action, 
= es 2 eae g a law contrary to a previously existing one, the 
pig. a ed, and the other expressly established. The same, there- 
ore, is ie of a tacit operation of the same kind ; for the reason in 
- = e same. Nor does the proof to the contrary hold, since for 
tes a 2 priority in the order of nature—to use our common 
erminology—is sufficient, For it is true that a custom contrary to 4 
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law cannot establish a new law unless the contrary legal rule is first 
abolished ; it is, however, sufficient if the abolition of the earlier law take 
place at the same time, and that the abrogation of the prior law occur 
first—in the order of nature according to our mode of conceiving the 
matter. For, in that order, the abolition of the earlier law is absolutely 
the earlier effect, because abolition of the law is a necessary disposition 
for the establishment of the later one; and this disposition is created 
not proximately and immediately and (as it were) formally, through 
the introduction of a new law, but through the abrogation of the old 
one, and this abrogation can, absolutely speaking, be accomplished 
without the establishment of a new legal rule. And in this sense, the 
law [of Las Siete Partidas] can be sufficiently intelligible, whatever 
Gregory Lépez, in his comment thereon, may appear to 


CHAPTER XX 
IN WHAT WAYS CUSTOM MAY BE CHANGED 


1. Although we have given, in the preceding Book,' some general 
Of the change of attention to the subject of change in written human 
ae law, and while the principles there set forth are for 
the most part applicable to consuetudinary law, we must, nevertheless, 
take up here the discussion of certain other points which would seem 
to be peculiar to that kind of law. : : 

Change in the written law can—as we have seen in an earlier book 
Two modes of of this treatise'—be effected in two ways: in the one, 
ome the change is (as it were) intrinsic, that is, brought 
about by mere cessation due to conflicting circumstances ; 1n the other, 
the alteration is induced by the contrary action of some ext : 
agency. Custom also can be changed in both these ways. With pig 
to the first of these, we need add nothing to what we haye said in the 
Passage referred to, save that a custom may, of itself, cease to exist = 
the sole ground of a change in the circumstances affecting the rectitude 
or the general usefulness of its subject-matter, and this, without a revo- 
cation by any external agency. That the subject-matter of a acer 
can change in this way is self-evident: both from experience, an cm 
from the natural condition of things human. That this change in = 
Matter of a custom may be such that the custom of itself ceases to 
and loses its binding force, is clear from the principle that a pose 
must always have a good ground in reason, to be established, and mu 
have been introduced to realize some sufficient purpose: the ae 
nature of law demands this. If, therefore, the matter 1s so changed 
the reason and purpose of the custom disappear, not only fe — 04 
cases, but universally, then the obligation of the custom pse al 

¥ [Bk. VI, chap. ix, sections 5, 9, supra, pp- 419, 426.—T2.] 
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Indeed, should the change in circumstances be such that the 
purpose for which the custom was introduced does not so much dis- 
appear as work harmful effect, then there may be a positive duty not 
to observe the custom. This would be the case should the custom 
begin to be a moral occasion of sin,! or, be otherwise harmful to the 
general good of the commonwealth. The same will be true, if, in some 
particular case, the reason for the custom not only ceases to be, but 
would even be harmful. This principle we have shown to be true of 
written law, and it is equally applicable to custom. 

Finally, it is clear that this is the only way in which custom can, 
of itself, cease to exist; since it is not dependent upon any other cause 
as an active principle to preserve it (as it were) in being. For although 
the custom may depend upon the will of the prince, the fact that he 
does not revoke it, is enough for its preservation; and the same is true 
also of the popular will, in so far as the custom is dependent upon it. 

2. We shall, therefore, without further discussion of this kind of 
The revocation of a Change, give our exclusive attention to such revocation 
Sotom: of custom as is brought about by the prince through 
a law, or through an express declaration of his will, or that which is 
effected by the people through an expression of a contrary will. These 
two kinds of revocation, with which many laws deal, have been set 
forth in [Las Siete Partidas,] Part I, tit. ii, law 6. And by revocation 
Wwe mean in this connexion not only the complete abrogation, but also 
the partial derogation of a legal custom, since the two are of a 
nature. It will not be necessary in this discussion of the law of custom 
to say anything of dispensation, for the reason that it is included either 
under partial revocation, or, in so far as it differs from that, either 
pertains to the matter of privilege—of which we shall speak in the 
following Book 2—or will be the same in principle as dispensation 2 
human law, of which we have spoken at length in a previous Book.* 

3. My first assertion, then, is that a custom is revoked by a subse 

re a quent law in opposition to it, especially when the 

by 2 subsequent law legislator has knowledge of the custom. This assertion 

ate toe assumes authority in the prince who has power to make 
laws that may revoke custom. Such is manifest 
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Decretals (Bk. I, tit. 1v, chap. ix), from Sext (Bk. I, tit.11,chap.i), and from 86? 


Code (VIII. lit (liii). 2). For what is there stated, namely, that custom 
has not force sufficient to prevail over law, is especially true in on¢ 
sense of a law enacted subsequent to a custom. The reason is cleat, 
since the custom has no force save through the consent, at least 
a tacit form, of him who has the power to make the law; and 
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through his will the custom may be revoked, and lose all its force, and 
even be forbidden, and its contrary prescribed. For if it is possible for 
the prince, through a subsequent law, to revoke a prior one made by 
his express will, why is it not possible for him to revoke, by a later rule 
of law which has his explicit approval, a custom introduced with his 
tacit consent? On this point, therefore, there is no controversy nor 
any reason for doubt—if the clause is added: ‘Custom to the contrary 
notwithstanding’—that, then, a custom is undoubtedly revoked, because 
the legislator could not express his will more unmistakably. 
4. An objection may be offered at this point, from the law on 
Re heck Feuds (law De Feudi Cognit., Bk. 11 Feudorum, tit, i],! 
oviection- _ which states that, ‘The authority of the Roman laws 
is not of small moment, but it does not ohcie so far as to override 
usage and the general customs of the people. ‘ 
My Bathe: in the first place, is that the Gloss understands this to 
Objection be true of feudal matters alone, but gives no reason for 
seeps so doing. Cujas, in his notes on this law, understands 
it to refer to a custom confirmed by a decision given in a trial when the 
custom is impugned. But even this kind of custom may be abolished by 
law. Others interpret the law in question as referring only to places not 
under the authority of Rome, where the laws of the Romans have not 
the force of law, save in so far as they have been accepted by the air 
sovereigns, and the law says that it isin such localities that custom shot 
have preference over the laws of Rome. But, first of all, this pnega 
makes the opinion foolish, for what is strange in the fact that f law 2 
another jurisdiction that has no power to bind, should not prevail in re 
face of a custom which is binding and peculiar to the place? Again, : 
reasoning there is far from adequate, as Obertus’s note on the law makes 
clear: ‘Decisions on feuds are usually said to be contrary to brs or 
legal rules.’ Whence Baldus says that the meaning there is that ia 
litigation is to be settled by custom, and not through the written laws, 
whether of Rome or of the Lombards. Baldus is here Sa pel 
My opinion, to general laws; for if there were in force spec era 
ws, enacted by competent authority, relating to feudal ac er laid 
would prevail over custom, in accordance with the rule ve se 
wn. Hence the meaning is that in feudal questions, the custo ¢ 
Peculiar to these must be followed, notwithstanding the asia 
general written laws to the contrary. Or at least these — $ roel 
held to apply to prescriptive custom, upon which fe Tass ee 
for the most part founded; and the reason 1s that the KEK =i 
ate not prejudicial to this sort of custom, inasmuch as they 
abolish rights and ownerships acquired by prescriptive fovea Aes 
[A r was added to the collections of Roman = 
a ion St 
7 4M 


and 


Baldus. 
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5. This assertion’ applies especially to laws which contain the 
clause ‘notwithstanding an existing custom’, since no clearer statement 
of the legislator’s will is possible. But when no such clause is added 
to the law, there is required, first of all, that there be between the 
law and the custom a contrariety such that the law cannot be obeyed 
if the custom is observed. For if they can be reconciled in such wise 
that the law can have its own effect without derogation from the 
custom—if necessary even by as strict an interpretation as the words of 
the law will bear, without destroying their proper meaning—the lawis 
to be given an interpretation admitting of such reconciliation, The 
reason is that the amendment of a law is to be avoided; and much more 
so that of a custom so far as is possible: and this, both on the ground 
that a custom becomes (as it were) a second nature, and hence a change 
in it is not easily made; and again, because the law should be in har- 
mony with the general conduct of the people who observe the laws. 

6. In order, then, that a law revoke a custom by its own force and 
What is required in Without the aid of an express revoking clause, It 
order that a custom necessary that the two be in every way repugnant 

revoked byalaw? Gyoosed to each other. Further, the consent 0 
prince is essential, since through that the revocation is accomplished; 
and since, for his consent, knowledge of the custom is a prerequisite, 
must be presumed to have such knowledge. And it was for this reason 
that this condition—around which are centred all the difficulties of 
our present question—was set down by the Pope [as necessary for the 
revocation of custom by a law], in the Sext (Bk. I, tit. m, chap. i). 

7. From are text and the condition it lays dowa, it is inf 

: - rst, that when, for example, a custom is univ 
Fest inferece thet one, that is, which has besa: observed thnieghiieeaie 
revoked byageneral entire Church—and a law in opposition to it is 

} for the Universal Church, the custom is W Ea 
nulled by the law, even though the law contain no derogating “ag 
This is the pe of Baldus and other commentators (on Code, VII é 
Iii (liii). 2). It is that set forth by Felinus (on Decretals, Bk. 1, Ut- ad 
chap. xx, no. 8, words tertia regula, and on Code, VII. lii. 1, 2% + 
ampliat. 3). It is to be found in the Decisions of the Rota (Decision > 
De Rescriptis, in novissimis decisionibus, no. 2), and it is clearly to ae 
drawn from the Sext (Bk. I, tit. 1, chap. i, in the passage 
Singularium consuetudines). For by this phrase [the above-cited chapter 
of the Sexz] excludes general [customs and laws], as the Gloss thereo® 
also notes. pa 

The reason is that a subsequent general Jaw revokes a previous 07 
of the same order, even donate it miss no mention of te latter, — “ 
stated in the aforementioned chapter [Sext, Bk. I, tit. 1, chap-i}- 5 


* [Supra, p. 632—Tr.] 
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a universal custom has the same force as a general law, and has the 
standing of an unwritten rule of the canons, or of the civil law. There- 
fore, ... 
Likewise, the prince, who is held to have all laws locked within his 
own breast (as is stated in Sext, Bk. I, tit. 1, chap. i and in Code, VI. 
xxiii. 19), is held not to be ignorant of a universal custom; and he is, 
therefore, assumed to revoke such a custom when he enacts a new law, 
in the presence of which the custom can no longer persist. : 
8. And this rule holds true in due popes Pe reer diocese 
The application of With respect to the s ws and general customs 
the foregoing rule. of that p ame It iP kewise true of the civil laws of 
the various kingdoms with respect to the general customs that obtain 
in those kingdoms: the principle is the same. For this reason, Abbas Abbas. 
[, ie. Panormitanus,] says (De Consuetudine, Chap. xi, last no.) that 
if a city makes a statute in opposition to one of its own customs, the 
latter is then revoked, even though the custom 1s not mentioned. The 
reason is that the city is presumed to be aware of its own customs, since 
they are not introduced without the knowledge of the people. But I 
think that this assertion is to be taken with the proviso that the city in 
question shall have absolute authority in legislation; orif it shall have the 
power of legislation only with the permission of the prince and ange 
to his confirmation, that the people shall inform him that the law w 
is to be passed revokes the custom (argument of Decretals, Bk. I, tit. ts 
chap. ix). The reason is that the prince could not otherwise give 
consent to revocation of the custom, since he is not presumed to have 
knowledge of a private custom. Again, he would permit the apne 
of such a statute much less readily and only after very careful consi re 
tion, if he were to have notice of the existence of the custom. “é 
finally, by the common law it is provided that a change is not to x 
made in any custom (Digest, I. iii. 23)"; therefore, in order to enact, 
with the sovereign’s permission, a statute oP; to a custom, 
fact of the existence of the custom must be called to his nig ds 
I note, finally, that the foregoing assertion or conclusion 7 
true no less in the case of an immemorial custom, than in are mia 
other custom which has been validated by prescription. ots h ie 
is fully as universal in character as is the custom itself, ew geal 4 
ter is not expressly mentioned in the law, it 18 nevertheless Te 
by the said law. The reason is that previously erat 
Paige is presumed not to be unknown, and it possesses 
the force of a positive common law. 4 
is held to be nt oe in virtue of a universal derogating clause 
under which it is to be supposed espec 2 
knowledge of it on the oe of the prince, who, notwi 
* [Digest loc. cit., has: Minimesunt mutandaquac inler pretationemscertam S770 
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knowledge," desires to make a law which cannot be valid unless he 
revokes the custom in question; therefore, [by enacting the law under 
these circumstances,] he also revokes the custom. 

9. The second inference from the same condition and rule is 
es: that a universal law framed for the whole Church does 

erence. . . sos 

not revoke the particular customs of dioceses, cities, or 
provinces, unless there is added to the law the clause nom obstante (not- 
withstanding), revoking them in specific or at least in general terms, 
This statement holds also, in due proportion, for the laws of kingdoms, 
or of provinces—in so far, that is, as they are universal in those pro- 
vinces—in their relation to the customs of particular localities of the 
kingdom or of the province: in these cases also the same. principle 
applies, and there is the same application of jurisdiction. 

Thus, therefore, our statement is expressly set forth in the afore- 
said Sext, Bk. I, tit. 11, chap. i. The basis for it in reason there given is 
that a universal lawgiver is assumed not to know of the particular facts 
with respect to which the customs of particular localities are ordered. 
He is, therefore, held not to will the revocation of such customs bya 
general law, unless he expressly makes reference to them, or, at least, 
causes a general revocation of all contrary customs by adding the clause 
non obstante (notwithstanding), &c, 3 

The Gloss and the Dectors in their observations (on Sext, Bk. I, tit. 
11, chap. i, and on Decretals, Bk. I, tit. rv, chap. xi) agree in holding this 
opinion, as does Panormitanus in his commentaries on those chapters 
(no. 24); Rochus (De Consuetudine, Sect. 7, no. 30) and Paul de 
* Castro, Jason, and others (on Digest, I. iii. 32) take the same view. But 
Bartolus in commenting on the same law 32 [on Digest, I. iii. 32, in lect. 
no. 5], cites Guido to the contrary, and he himself seems to hold the 
same opinion with respect to the civil law on the ground of Digest, 
XLVIL xii. 3, § 5, although he admits our opinion with respect to the 
canon law. Panormitanus also takes the same position (supra). Azo 
defends this opinion in his Summa. Hostiensis cites Azo and follows his 
doctrine (Summa, on Decretals, Bk. I, tit. iv, no. 10). 

_ But, as a matter of fact, Bartolus disapproves of the doctrine of 
Guido? and, accepting the teaching of the canonists, especially that of 
Giovanni d’Andrea (on Sext, Bk. I, tit. 1, chap. i), defends the com- 
mon opinion. That this is his conclusion and doctrine—in principle— 


is very clear from Repetitio, no. 5. He there makes it clear that, even #2 


though this rule is not so expressly stated in the civil as it is in the 

canon law, nevertheless, the principle of Sext, Bk. I, tit. 11, chap- > 

holds true for all law; and that it does not so much set up a legal n 

for one order of law only, but rather declares one that has, a 

to right reason, application in that of. every legislator. And with respect 
* [Reading gui ea for qua—REvisen] 2 [iie, Archidiaconus—Ts] 
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to Digest, XLVII. xii. 3, §5, he replies in a’ word (in his comment 
thereon) that we must understand it to refer to custom of which the 
prince had knowledge, or which he expressly willed to abolish, should it 
be in existence. This reply amounts to the extending of that text from 
a statute to custom, if the custom be understood to be one existing 
antecedent to the law in question, But it has other meanings also, as I 
have said above. In this meaning, the law (Las Siete Partidas, Pt. I, tit. 
ii, law 6) must also, it would seem, be taken, when it says that it is possible 
for a subsequent law to abolish a contrary custom, even though Gregory 
Lépez (ibid., in Gloss 6) understands it to hold absolutely and indepen- 
dently of conditions, citing in support of his opinion the authority of 
the aforesaid section 5 (Digest, XLVII. xii. 3, § 5). . 
10. The question arises as to what custom this rule is to be held 
/ paar to apply; to a prescriptive custom only, to one, that 
ermbema is, which has already introduced law, or to one of 
shorter duration, also? For the above-cited Doctors have nothing on 
this question, and they set forth their opinion in general terms se 
explicit reference to these differences in the kind of custom. They 
would, then, seem to have had in mind legal custom—that is, custom 
which hasintroduced aruleoflaw—and furthermore, custom validatedby 
Prescription: for they arespeaking of a custom of which the prince . st 
sumed to have no knowledge, and custom of that kind cannot esta! ; 
legal rule, unless it be validated by prescription. Again, I find oe 
praescripta added to the Gloss (on Sext, Bk. I, tit. 11, chap. i, wor — 
The same conclusion may be drawn from the Sext(Bk. 1, tit. u, chap. 
i), wherewe find the word derogandi used; for there can be no ee 
inthestrict senseofthe term except from an earlier law[,in cere: Sirk : 
of a custom validated by prescription]. Conversely, a special so +08 
held to derogate from a general law for the reason that f — < 
derogates from a general law; and this, even if the specia eres 2 
existence before the general one came into om athe annette ty “4 
tule of law; and again, because it is based Sepa rt oh he | poe 
is not presumed to derogate from a special law o “ avira 
ledge. Therefore, the custom in question is to be ass Sarr 
such as shall have introduced law. A final argument here is that TE 
tule [of Sext, Bk. I, tit. 1, chap. i] must have reference — ares 
validated by prescription, for no other custom can be nes 
of its nature, should subsist in the face of a later gem prey were 
11. Nevertheless, I must call attention to the fact 


Chap. XX] In what Ways Custom may be changed 


5 5 ibid. ich rules that i 
Certain necessary aforesaid chap. i [Sext, ibid.], whi 
trengerations on ticular customs are not revoked by an abot 


chapter of the Sexi. law framed in general terms," it sets down 01 


z stitutionem. noviter editam, wisi 
* [The actual words 2% is, dum tamen sint rationabilia, per Set 
&xpressecaneatur in ipsa, non inlsgitur tm aliguo devoggre —REVISEE-] 
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condition with respect to the customs in question, namely, ‘provided 
they are reasonable’; and does not add the condition, ‘provided 

are validated by prescription.’ It is, therefore, not to be added by us. 
Hence, when the Pope wished validation by prescription to be an 
essential condition, he never failed to include it, as is clear from the 
Decretals (Bk. 1, tit. 1v, chap. xi). 

Likewise, the reason there given is that the custom [stands in 
the face of a contrary general law because it] is something in the sphere 
of fact. I conclude, therefore, that even though it has not developed 
to the point of establishing law, the basis of that law exists in it, in 
respect of the prince’s having no knowledge of it, and he is, therefore, 
presumed not to revoke it. 

One may object that the custom is in that passage termed a 
custom ‘of fact’, inasmuch as it is distinguished from 
a common law, just as a statute is said to be one ‘of 

fact’, not because it is not law, both general and particular, but because 
its enactment has been brought about by special facts. And so this 
passage is to be taken as referring to prescriptive custom; for, granting 
that the same reasoning holds true of non-prescriptive as of prescriptive 
custom, with respect to the ignorance of the prince with regard to 
the custom, it does not hold true in this respect, that the prince 1s 
presumed not to have willed toset up by his law an obligation in opposi- 
tion to such an inchoate custom of fact. And this, for the reason that, 
since such custom has not established law, the question of derogation 
from it—a question which is relevant in the case of a custom which 
has established law—would be without meaning. [The law has, there- 
fore, reference to an established custom ‘of fact’, in the sense that we 
defined those words, and not to one that has not yet established law, 
that is, which is still an inchoate custom of fact.] 

Granting the difference between the two kinds of custom, I still 
The objection is re- hold that my inference stands, since in respect of [the 
futed. Principle involved in] the reason laid down by the 
law—that the prince is not presumed to will the enactment of law in- 
harmonious with the customs of those whom it is to bind—the two are 
to be regarded in much the same way. And this reasoning holds for 
any custom which is firmly rooted in observance, even though it has 
not yet been validated by Prescription. This conclusion is 
strengthened by the rule of law that a general enactment does n0t 
regard what is particular, which the legislator would probably not have 
wished to affect by his legislation had he been aware of it; and by 
the fact that the forcing of the people to change a custom which is 
» contrary to a general law, especially a custom which the prince wo 

have taken into very serious account in the framing of his law had he 
known of it, is attended by difficulties beyond the ordinary. There- 
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fore, it is very improbable that this law intended the revocation of 
custom of this kind. 3 ; 
12. For the foregoing reasons, I think that the rule stated in the 
aforesaid chap. i [Sext, Bk. I, tit. 1, chap. i] is not to be restricted to 
a prescriptive custom, but must be understood to 
In what way. th® extend to any reasonable and just custom which has 
ceives a broader in- heen confirmed, both by public usage and observance, 
a through a period which would be sufficient for the 
introduction of a legal rule, if the prince had knowledge of the Fis 
and if it would appear very probable to a prudent mind that *, : 
prince would have given his approval of the custom, provided * i 
come to his knowledge. Under these conditions, it is most esi . le 
that he would wish to legislate against the custom by a gener: “. w, 
or that he would wish to abolish it—since he oa pont of it— 
wi declaring his will in express terms to that effect. _ 

i to this ik of canecnalate the words and the ag ss 74 
aforesaid chap. i [Sext, ibid.] apply exactly. ge coe * e i ne 
derogate’ is rightly used in connexion with this kind of custo sare 
The reason is, first, that the phrase is commonly used in connexio 
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. . : ivi does not wish to 
when we say that the prince, in conceding a privilege, : 
derogate rie the [established] rights of a third ays gan 
such a custom would of its own virtue be sufficient for * ‘goon <4 
ment ofa legal rule, were not this prevented by the stapes po 
of the custom; and finally, that the people alee y pace diasibet 
right not to be forced to change such a custom, ie a ives Clear 
is not to be understood as wishing to derogate, ul mas hs asthe 
manifestation of such an intention. This, then, is 
i inst our position. . ae 
str stg Abd es preted mesic in fas vee ae 
it is true that no 
Bre i em fare 
that rule; but it can be said, that that period is ie 7. Scns We 
prudent judgment will regard as such. In princip © vr eestion will 
etermining a sufficient ersiey of the. " 
be tha’ hich indicat in our di . a rince 
Eiitdelowigvenpeed to its establishing law in cases where the P 
has knowledge of it. In ane ou bse 
is not [ah f the same length, ©: om 
kind; E re Sem to be determined = a prudent prac cone he 
takes into account the circumstances sufficient for the custom we 
determined in the same way, is, we hold, feet pees that custom never 
are here discussing. . All those, certainly, é7—T2) 
¥ [ie the “final argument’ at theend of Sect- 10, suPré P- 
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establishes law, except when the prince has knowledge of it, hold our 
opinion in principle; for they cannot deny the rule laid down in the 
aforesaid chap. i [Sext, Bk. I, tit 1, chap. i.], namely, that a general law 
does not abrogate a particular custom of which the prince has no know- 
ledge, although, according to their teaching, it has not yet established law. 
Finally, it would seem to be accepted usage that in the defence 
of a particular custom against a general law, the ‘long time’ necessary 
for validation by prescription is not to be rigorously considered or 
urged, but that, rather, the rectitude of the custom and the fact that 
in boxe opinion of prudent men it is sufficiently established, are to be 
urged. 
14. A second difficulty with respect to that rule may be raised, 
A second difficulty, T4mely, whether a particular law enacted without 
i conditions by the Pope, or by some other prince of 
universal authority, for a certain locality—diocese, &c.—effects a dero- 
gation from a particular custom of that locality in opposition to the 
law in question. The reason for the question is that the law derogates 
from an antecedent custom, provided the two are (so to speak) properly 
comparable; as, a general law with a general custom; a particular law 
with a particular custom. We have already dealt with this question 
In respect of a general law and a general custom in our discussion of the 
tule touching that point; and there would seem to be an analogous 
relation between a particular law and a particular custom. It was for 
this reason that in setting forth the rule on that point, we stated that 
a private custom is revoked by a local statute enacted by the com- 
munity concerned if it has the power to make statutes, even if the 
custom 1s not mentioned in the statute. Therefore, the same holds 
true a fortiori of a statute enacted by a superior prince, since his 
authority is much greater. 
15. Nevertheless, it would seem that we must assert that the 
A particular custom Custom is not immediately revoked by a law of this 
ter a nen tg kind, save with the previous consent of the people, 
by the Pope, except OF Where it is evident by petition or information, oF 
tens aim ‘con- in some other way, that the law was enacted by the 
Soe, . _ Prince with full knowledge of the custom in question. 
‘The reason is that the rule of the aforesaid chap. i [Sext, ibid.] applies 
no less in the case of a law of this kind, than in that of a general law; 
because it is not to be presumed with less reason that the prince is 
ignorant of the private custom in his making of one law, than in bis 
_—e of Sere nor, supposing that he has no knowledge of i 
om, is he to resum: ili it, unless 
expres si ie hast willing to derogate from it, 
ere we have a marked difference between a universal sovereig2 
and a particular and local one, when they exercise legislative authority? 


ee 
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in the prince, such ignorance of the local custom is assumed to exist; 
but in a particular community or governor it is not to be so assumed, 
Thus the words of the aforesaid chap. i [Sext, ibid.] hold generally for 
every ‘constitution newly published by the Pope’. The inference is 
sound; for, since doubt or obscurity on the point is possible, it is to 
be held that if the prince had wished that his particular law should 
prevail, notwithstanding a contrary custom, he would have made known 
hisintention. For this is what is done in most generally accepted usage, 
and it is in conformity with the law. Hence, when he does not add 
a clause expressing such an intention, he must be presumed not to have 
willed to revoke the custom. t F 
This principle must, in practice, be kept in mind with regard to 
many laws, which are particular with respect to the authority from 
which they emanate, and also with respect to the community to which 
that authority is extended, but which are enacted as general for some 
diocese or congregation, the customs of which, even though they are 
general for that diocese or congregation, are particular from the stand- 
point of the prince; they are, therefore, held not to suffer derogation 
by laws of this kind, unless a derogating clause is incorporated in the 
law. And so a custom is held not to suffer derogation through a privi- 
lege granted by the prince, except when the privilege carries a derogat- 
ing clause—as will be made clear later in its proper place. 
16. An objection may be drawn from the reason set down by the 
An objection from Gloss(on Sext, Bk. I, tit. 11, chap. i, word singularium) ; 
So ae. namely, that such a law would be useless and super- 
fluous, since it would have no effect in any place. For a general law, 
even though it may not abolish a custom in one place, is not useless, tae 
the reason that it would be binding upon the remainder of the =e l 
community. But a law made for a special place or congregation, ne 
is there obstructed by a particular custom of a contrary nature, o 
: . Likewise, to persist in the observance of that were hai 
in a of his law would seem to be opposed to the obedience due 
to superior prince. ; : 
But there : can be made, that this law is, of itself, useful and 
‘gigs ; b son, that is, of the 
The efficacious; but accidentally, by reason, that 1s ¢ 
864 7 Teply. Sear knowledge of the custom, it is of no 
prince’s lack of knowledg she-obadiene’ 
effect. Nor is this [nullification of the law] contrary to the = — 
and reverence due to a superior; for it is held to be in accord wii 
will, as manifested in the common law. _ i see! 
I note, further, that the law in this case 1s not welt A 
wholly lacking in.effect ; for it obliges the subjects Bayne vy £0. staid 
law, and to have recourse to the superior, cat’ ae sear ag: 
custom, and presenting the reason for it, wi of the 
obeying the law, if, notwithstanding his present knowledge 
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custom, the superior still wishes that the law should be observed, 
Meanwhile, however, they are not bound to act against the custom, 
These reasons are excellently borne out by a parallelism found in the 
Decretals (Bk. I, tit. nt, chap. v), and by the observations that are there 
set down. 
17. Finally, we must make clear what words are to be added to 
What words must # general law, or a law of the prince, for it to be held 
peaddedtoagencral as abrogating custom. For in the aforesaid chap. i 
the custom may be [S¢t, Bk. I, tit. 1, chap. i] we find the words, ‘unless 
hei je be abro- express provision is made in the law’. On this, the 
only point calling for observation is that, in these 
cases, the derogation is usually effected through the words, ‘notwith- 
standing a contrary custom’, or by others of the same or like import, 
clause of virtually the same meaning. I shall explicitly discuss 
ese clauses in Book VIII,‘ in connexion with the revocation of 
privileges, 
Enough has been said in earlier books of this treatise as to when 
Three opinions asta ec of ee: do no more than revoke a past 
when an immemo- om and when rohibit, or even reprobate, a 
io bo ae fature custom. The only question that real for 
— us in this matter, is whether an immemorial custom 
is to be held abrogated by clauses of this kind expressed in absolute 


terms; or whether this is true only of customs of whose beginnings _ 


we have definite knowledge. 
On this point, there are three opinions. The first one affirms 
The first opinion,  2DSolutely that = means of the clause, ‘notwithstand- 
: : ing custom to the contrary’, every custom, even a0 
piece mts one, is revoked, even when ao cau the distributive 
he eatGi? Of one similar to it, is not added. This is the doctrine of 
pe 38 dinal. "Std reason that can be given for this opinion is that the 
. = aa Lis ciently distributive in itself, since it removes a// con- 
The second opinion is that, with the addition of the distributive 
The second opinion. bebcastr sey oe customs are included pa 
: evocation; but that they are not so included when 
= — is not used. This opinion is defended by many canonists, 
: om is to be found in the Glosses cited by Covarruvias. The reasoP 
cul eee of immemorial custom in the first case may be its 
me “ ats 3 the ground for holding it revoked in the latter 
— ¢ that the duplication (as it were) of the distributive is inten 
are the exemptive character of such custom. : 
18. The third opinion is that, even with the addition of the dist 
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butive ‘whatever’, an immemorial custom is not revoked, unless in 

The hicd Opition. the revoking clausethewords, ‘evenif it is immemorial’, 
or their equivalent, are included. 

This opinion is held by many jurists. They are referred to by 


Covarruvias and Tiraqueau, who follow their doctrine; the former does Covarravias. 


so in Variarum Resolutionum (Bk. III, chap. xiii, no. 5); the latter in T=" 
De Utroque Retractu (Tract. Il, § 1, gloss 2, no. 25); and it is suggested 
in Gloss on Authentica ut de caetero, chap. i, word praescriptione Gloss. 
[(Wovels, LV, chap. i, word praescriptione]. For, when that law uses 
the words, ‘notwithstanding any prescription, &e.’, the Gloss adds, 
‘Except one of a hundred years’, for one of that length is held to be 
immemorial; indeed, it adds, ‘or one of forty years’, which is consider- 
able. The import of these words is that whenever a custom Is revo! 
by a law, or a prescription is rejected, the law is to be understood as 
referring to an ordinary custom, or to a prescription that has run for 
a ‘long time’, but not to one that has been observed for the ‘very long 
time’, much less to one that is immemorial. Thus also, the civil laws 
say that discontinuous servitudes cannot be acquired by prescription 
(Digest, VIII. i. 14); nevertheless, this rule does not hold in the case 
of immemorial prescriptions—and this, without taking into account 
Digest, XLII. xx. 3, §4. That law provides us with a basis for proving 
our assertion almost as strong [as that just cited]. The reasoning 
here is that, since nothing is known of the beginning of the custom 
there referred to, so neither is it known whether that right was estab- 
lished by usage alone, or whether it owes its origin to some other cause, 
such as a privilege, a constitution, or the like. And it is to be pote 
for this reason, that a custom of that sort is not abrogated by ic we 
referring in a general way to ‘custom’; for the custom of which we 
agra pepegere tere esbeeaes ie that an immemorial 
4 * . $ r 1 
t is to be added, that it is for $ reason in law, and cartes 
approving this third with it many special pri 
ress accordance ok another w 


. his opinion 

Rot affected by a general [revocating] clause. Moacetoncs : i 
: @ 5 # hich have to do with 
can be adopted in practice. Certain conditions, tie the validity of 


the matter of prescription, are commonly set d 
this rule; these, ae we need not rehearse h 
found in the passage of Tiraqueau, cited earlier [De 


Preface, nos. 19 et seq]. ‘ 
19. Our ahs 622 conclusion must be that an ancien oe 
The second conciu- may be abrogated by 4 subsequent one, Ww. re 
tom may in due pro. ion i ed: that is, a universal custom 
Saree Pepin nea rt em OP 
= ae 2 eee of the samelocality—for customs of different 


Hostiensis. 
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places are not contrary, the one to the other. There may bea deroga- 
tion, however, from a universal custom by a particular custom of a 
certain place; and, finally, a custom universal within a certain locality 
can derogate from a particular one. These conclusions are almost the 
same as those defended by Hostiensis (in Summa, Bk. I, rubric iv, no. 
Io) and all other writers on this question. 
The general proof for this thesis is that in this way customs are 

compared with one another, just as laws and! customs are com 
Tespect being paid to due proportion between the cases. Thus, in the 
Institutes (I. ti, § 11), we find it stated that, ‘The laws which are made 
by a state are wont often to be altered either by the tacit consent of 
the people, or by the enactment of a subsequent law.’ And just as this 
is true of rules established by written law, so is it a fortiori true of those 
introduced by unwritten law; for it would seem that a tacit consent 865 
is more likely to be changed by a contrary tacit consent, than that an 
express consent should be changed by a tacit one: yet such can be the 
case, as we have proved. Therefore, ... 

Itis, therefore, most important that the customs be truly contrary 
to each other; for if they can be brought into harmony, they are, a8 
Hostiensis says, both to be followed. Once we assume their mutual 
Opposition, however, then all parts of our assertion are evident. 

Touching the last assertion in our thesis, it is to be noted that there 
can be no derogating clause attached to a custom, because customs con- 
sist of actions, not of words; and that it is for this reason necessary that 
a universal custom, in order to derogate from a particular one, must be 
extended to the locality where the latter formerly prevailed. When 
that takes place, the fact of the derogation is then clear; for contra- 
dictory opposition (so to speak) is then perfected, and the people them- 
selves have given their consent. The custom will not have this effect 
it it remains general only in the other portions of the province oF 
kingdom; for in that case a universal custom cannot be prejudicial to 
4 particular custom to which the people strongly cling, any more 
a universal law can derogate from such a custom. 

20. It may be asked, what duration is necessary and what number 
Of the time and the Of Cts is called for that a subsequent custom ee 
actions required for derogate from an earlier one. Our reply must be’ 
the revocation of @ neither one nor many contrary actions are sufficient, 
but that a custom validated by prescription is neces 
sary, or one such as is sufficient for the revocation of a written law- 
Thus the Gloss 2 (on Digest, L. xvii. 171, 166[54]) is to this effect. 
is the doctrine also of Hostiensis (on Decretals, Bk. I, tit. iv, 20-5 
§ qualiter, words sed numquid); of Panormitanus (De Consuetudine, 
Chap. xi, no. 19); of Rochus (De Consuetudine, Sect. 4, nos. 69 4 $f: 
¥ [Omitting vel in the text.—REvIsER.] 
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_ ton. Therefore, the same 1s true of aicustons 
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_ . aes - 
J): and of Felinus (on Decretals, Bk. I, tit. 11, chap. sr Felinus, 

Be cat here in a scholion the names of many other authori: 
a The a here is that no custom can establish oe ee 
it is itself validated by prescription, or has the —. eee 

ince’s consent; and consequently, no custom can 2Dr0g role ing 
eet unless i have the same consent of the prince. yes ens 
period of at least ten years is required for see ras ete eae 
has no knowledge of the custom; or 4 period o sun agp Ape 
ment of prudent men, if the prince has knowledg' 

i is re- 
at: It may also be asked, whether a period of forty years. of 
quired in ecclesiastical customs in order to 
earlier customs. Panormitanus 


This assertion he proves as 


, and the 
follows: because either the first custom was contrary to law, 


; d been revoked 
subsequent one is according to the older law, which ha‘ ‘i 


: e ancient law is facili- 
by the first, and thus a reversion an = ae and so the subsequent 


kind: and therefore a 


of ten years will always be sufficient “bid.), no 
Rochus ac not approve of this argument (ibid) it difficult to 2c 
[Repertorium, De Consuetudine], and I, also, all the character of 
cept, because it does not take into account at t 
unwritten law. tet if the prior custom was no’ 
My opinion, therefore i Brey yas utade the law then the 
: contrary to the law, Dt be in absolute opposition 
op ap Sitg mga subsequent custom ae a a 8 rvance of 
canonical prescrip- d will therefore demane’ 2 rescription. 
oe te length of timenecessay foracanonica) eee 
bonathee Herpes ‘The proof is that the former cus’ es . 
a rule to which apart Eger if the prior custom 
in conformity with any existing aw. © f 
was waiveraah, and the later one was partic iversal custom establishes 
assertion is the more evident, PGR oe true if the earlier custom 
general law. The same thing seems and not in opr = 


ites 0: 
the general law. For a custom contrary tac and would require 
for a canonical presct a 
an observance of the length of time gest for the principle is 


same in both cases. 
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If, however, the prior custom was opposed to general law, which 
When the period of = not completely abolished by that earlier custom— 
en i - 
ten years is sufi- for the reason that the custom that derogated from 
: an it was not a universal, but a particular one—then it 
is probable that a subsequent prescriptive custom, of ten years’ stand- 
ing, is micient The reason for this is that this prescriptive custom 
. = of its essence opposed to the law, since the general law, to 
yee a return ee cae by this custom, always stands. In that case 
argument o: inus stands [o i ii 
pie [on Decretals, Bk. I, tit. u, chap. viil, 
T could n i ever, i i iversal, 
Bh does es it howev er, if the prior custom were univ 
pletely annulled the universal law previously existing; for 


When forty years in that case, I think that a canonical prescription of 


had : 
pera forty years 1s necessary against such a custom, because 

subsequent custom is then completely contrary to the general 
law established by the previous custom. For any other law more 
ancient than either custom is as if it had not existed before the other 
two, because it has been entirely abolished. Let this suffice for our 
treatment of custom. 
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